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1. The present civil miscellaneous appeal has been filed against
the common order dated 10.02.2026 passed on the application
filed by the respondent as well as the application filed by the
appellant herein, whereby the appellant was permitted to
withdraw the application and the custody of the youngest child
was granted to the respondent. The said common order is under
challenge before this Court.

2. The facts, primarily disclose that the appellant had moved an
application seeking custody of the three children. Upon the
respondent’s appearance, it appears from the pleading that the

appellant had taken custody of the youngest child, which
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according to the respondent was forcibly taken without the
knowledge of the respondent.

3. The admitted pleadings of appellant also show that she had
taken custody of younger children on 12.05.2025. The reply to the
application filed by the appellant seeking change of custody of the
youngest child, the appellant pleaded that they found the
youngest girl at the temple and she took her custody. The
application filed by the respondent seeking change of the custody
of the youngest child, who was forcibly taken from the custody of
the respondent, was posted for hearing; It appears that the
counsel for the appellant moved an application for withdrawal of
the appeal in order to frustrate the application filed by the
respondent as an interim measures in the pending procedure. The
grievance of the appellant is that such application was filed
without the instruction of the appellant. However, the contention
of the respondent is that the application was consciously filed, in
order to frustrate the application filed by the appellant for change
of custody of the youngest child, whose custody was not taken in
accordance with the law.

3A. Heard both sides.

4, It appears that the application has been filed by the learned
counsel for the appellant to withdraw the main proceedings in
order to frustrate the application filed by the respondent for
change of custody of the youngest child, who was wrongly shifted
to the custody of the appellant. Though, such an application has
been filed, it is not known whether it was filed by making use of

the already signed blank papers of the appellant or not. It is not in
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dispute that the application for withdrawal bears the signature of
the appellant.

5. We do not inclined to go into such a disputed question of fact
for the reason that the learned counsel for the respondent submits
that without seeking change of custody of the minor, he is ready
to proceed with the application on merits. Recording the same, the
impugned order, to the extent permitting the withdrawal of the
main proceedings, is set aside. The matter is restored and the
Court below is directed to consider the application on merit and
we affirm that custody of the youngest child shall be with the
respondent till the main orders have been passed. With the said
direction, the appeal is disposed of.

6. The counsel for the appellant is also given liberty to move an
application for visitation rights, if any, she claims and when such
an application is filed, the said, application shall be heard on
merits, and dispose of accordingly. With the said direction, appeal

is disposed of.
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