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* IN  THE  HIGH  COURT  OF  DELHI  AT  NEW  DELHI

+  W.P.(C) 18185/2006 

SIGMA CORPORATION INDIA LTD .....Petitioner 

Through: Mr. Satyen Sethi and Mr. Arta Trana 
Panda, Advs. 

versus 
U.O.I & ORS .....Respondents 

Through: Mr. Debesh Panda, SSC, Mr. 
Vikramaditya Singh, Mr. Zehra Khan, 
JSCs and Mr. Anupam Jain, Adv. 

CORAM:
HON'BLE MR. JUSTICE DINESH MEHTA
HON'BLE MR. JUSTICE VINOD KUMAR

O R D E R
%  13.01.2026

1. The instant petition has been preferred with the following prayers:- 

“a) A Writ of Certiorari or Writ, Order of Direction 
in the nature of Certiorari, or any other appropriate 
Writ, Order or Direction under Article 226 / 227 of the 
Constitution of India quashing third and fourth 
provisos to section 80HHC inserted by Taxation Laws 
(Amendment) Act, 2005 as ultra virus and violative of 
Article 14 of the Constitution of India. 
b)  A Writ of Certiorari or Writ, Order of Direction 
in the nature of Certiorari, or any other appropriate 
Writ, Order or Direction under Article 226 / 227 of the 
Constitution of India declaring that third and fourth 
provisos to section 80HHC(3) inserted by Taxation 
Laws (Amendment) Act, 2005 cannot be given 
retrospective effect from 1.4.1998. 
c) A Writ of Certiorari or Writ, Order of Direction 
in the nature of Certiorari, or any other appropriate 
Writ, Order or Direction under Article 226 / 227 of the 
Constitution of India declaring discrimination in 
setting off the loss against export incentives under fifth 
proviso to subsection (3) of section 80HHC as violative 
of Article 14 of the Constitution of India. 
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d) A Writ of Prohibition or Writ, Order of 
Direction in the nature of prohibition, or any other 
appropriate Writ, Order or Direction under Article 226 
/ 227 of the Constitution of India restraining the 
Respondents No.3 & 4 and / or their officers, agents, 
etc., from taking any proceedings to recover the 
demand of Rs. 1,11,06,358/-(excluding interest) being 
the demand attributable to disallowance of deduction 
u/s BOHHC of the Act for the assessment year 2002-03. 
e) A Writ of Prohibition or Writ, Order of 
Direction in the nature of prohibition, or any other 
appropriate Writ, Order or Direction under Article 226 
/ 227 of the Constitution of India restraining 
Respondents No. 3 and 4 from finalizing the assessment 
for latter assessment years on the basis of impugned 
amendment to i.e. 2004-05 onwards by Taxation Laws 
(Amendment) Act, 80HHC made section 2005.”

2. The petitioner’s challenge is essentially to the retrospectivity given to 

the Amendment brought in Section 80HHC and Section 28 of the Income 

Tax Act, 1961 (hereinafter referred to as ‘the Act of 1961’).  

3. We may note that Hon’ble the Supreme Court vide its judgment in the 

case of Johnson G. Ommen v. Commissioner of Income Tax (Central) 

reported in [2023] 295 Taxman 221 (SC), while placing reliance on the 

judgment dated 30.03.2015 passed by Hon’ble the Supreme Court in 

Commissioner of Income Tax v. Avani Exports reported in [2015] 232 

Taxman 357 (SC) and judgment dated 02.12.2016 in Union of India v. 

Paliwal Overseas (P.) Ltd. reported in [2017] 244 Taxman 195 (SC), held 

that the amendment cannot be given retrospective effect. Relevant part of the 

judgment of Johnson G. Ommen (supra) reads is reproduced hereinfra :- 

“11. This Court in Avani Exports(supra) held as under: 
‘5.We find that in essence the High Court has 
quashed the severable part of third and fourth 
proviso to section 80-HHC(3) and it becomes 
clear therefrom that challenge which was laid to 
the conditions contained in the said provisions 
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by respondent has succeeded. However, to make 
the position crystal clear, we substitute the 
direction of the High Court with the following 
direction: 
“Having seen the twin conditions and since 
section 80HHC benefit is not available after 1-
4-2025, we are satisfied that cases of exporters 
having a turnover below and those above Rs.10 
crores should be treated similarly. This order is 
in substitution of the Judgment in appeal.’ 

12. This position has been clarified by this Court in 
Union of India v. Paliwal Overseas (P) Ltd. [2017] 77 
taxmann.com 35/244 Taxman 195 (SC)/[(2016) 16 
SCC 697] by holding as under: 

“2. The only question of law to be decided is 
whether section 80-HHC of the Income-tax Act, 
1961 as amended in 2005 is prospective in 
operation. It has since been settled by this 
Court” 

4. Said judgment of the Supreme Court in the case of Johnson G. 

Ommen (supra) is based upon another judgment of Hon’ble the Supreme 

Court in the case of Avani Exports (supra), which arose from the Gujarat 

High Court’s judgment dated 02.07.2012 reported in [2012] 209 Taxman 

(Guj) wherein the Gujarat High Court had held thus : 

“26. On consideration of the entire materials on record, we, therefore, 
find substance in the contention of the learned counsel for the 
petitioners that the impugned amendment is violative for its 
retrospective operation in order to overcome the decision of the 
Tribunal, and at the same time, for depriving the benefit earlier granted 
to a class of the assessees whose assessments were still pending 
although such benefit will be available to the assessees whose 
assessments have already been concluded. In other words, in this type 
of substantive amendment, retrospective operation can be given only if 
it is for the benefit of the assessee but not in a case where it affects even 
a fewer section of assessees. 

27. We, accordingly, quash the impugned amendment only to this extent 
that the operation of the said section could be given effect from the date 
of amendment and not in respect of earlier assessment years of the 
assessees whose export turn-over is above Rs.10 crore. In other words, 
the retrospective amendment should not be detrimental to any of the 
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assessees.” 

5. If the judgment dated 30.03.2015 passed by Hon’ble the Supreme 

Court in Avani Exports (supra) is read in conjunction with the judgement of 

the Gujarat High Court dated 02.07.2012, it is clear that the finding recorded 

in para 26, reproduced hereinabove, was upheld with some alteration in para 

27 of the said judgment, that too in favour of the assessees and direction 

given in para 27 of aforesaid judgment was substituted by the following: 

“Having seen the twin conditions and since 80HHC benefit is not 
available after 1.4.05, we are satisfied that cases of exporters having a 
turnover below and those above 10 cr. Should be treated similarly. This 
order is in substitution of the judgment in Appeal”. 

6. The consequence of the judgment dated 30.03.2015 of Hon’ble the 

Supreme Court, is that irrespective of the amount involved, the amendment 

brought in Section 80HHC of the Act of 1961 cannot be given retrospective 

effect. 

7. In view of the aforesaid, this writ petition is allowed in light of the 

aforesaid judgment dated 30.03.2015 of Hon’ble the Supreme Court 

rendered in case of Avani Exports (supra).  

8. Consequence to follow.  

DINESH MEHTA, J 

VINOD KUMAR, J

JANUARY 13, 2026/cd
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