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"17.  The  amount  of  penalty  thus  can  be  an  amount  not

exceeding  ten  times.  The  expression  "an  amount  not

exceeding ten times" is preceded by expression "if he thinks

fit".  The statutory scheme, thus, vests the discretion to the

Collector to impose the penalty amount not exceeding ten

times. Whenever statute transfers discretion to an authority

the discretion is to be exercised in furtherance of objects of

the  enactment.� The  discretion  is  to  be  exercised  not  on

whims or fancies rather the discretion is to be exercised on

rational basis in a fair manner. The amount of penalty not

exceeding ten times is not an amount to be imposed as a

matter of  force. Neither imposition of penalty of ten times

under  Section  40  (1)  (b)� is  automatic  nor  can  be

mechanically imposed. The concept of imposition of penalty

of ten times of a sum equal to ten times of the proper duty or

deficiency thereof has occurred in other provisions of the Act

as well. We may refer to Section 35 (a)�in this context which

is as follows:�

35.  Instruments  not  duly  stamped  inadmissible  in

evidence,  etc.-No  instrument  chargeable  with  duty

shall be admitted in evidence for any purpose by any

person having by law or consent of parties authority

to receive evidence, or shall be acted upon, registered

or authenticated by any such person or by any public

officer, unless such instrument is duly stamped:

(a) any such instrument shall be admitted in evidence

on  payment  of  the  duty  with  which  the  same  is

chargeable,  or,  in  the  case  of  any  instrument

insufficiently stamped, of the amount required to make
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up such duty, together with a penalty of five rupees,

or, when ten times the amount of the proper duty or

deficient portion thereof exceeds five rupees, of a sum

equal to ten times such duty or portion;�

&+)�����4

18. It is relevant to notice that Section 35�contemplates that

when ten times the amount of the proper duty of or deficient

portion thereof exceeds five rupees, of a sum equal to ten

times such duty or portion is required to be deposited. Under

Section  39� Collector  is  empowered  to  refund  penalty.  As

noticed above under Section 35 (a)�there is no option except

to  pay  sum equal  to  ten  times  of  such  duty  or  deficient

portion but Section 39�empowers the Collector to refund any

portion  of  the  penalty  in  excess  of  five  rupees  which  is

expressed in following words: "if  he thinks fit  refund any

portion of the penalty in excess of five rupees which has been

paid in respect of such instrument."

9. In Amit Kumar (supra), the Coordinate Bench of this Court,

while relying on  Trustees of H.C. Dhanda Trust (supra) observed that

imposition of penalty to the extent of ten times of deficiency in Stamp

duty is not mandatory and discretion lies with the authority.
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