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PRAYER: Second Appeal filed under Section 100 of the Civil Procedure Code,
against the judgment and decree dated 05.03.2018, made in A.S.No.128 of 2017,
on the file of the Subordinate Court, Tiruchendur, reversing the judgment and
decree, dated 22.02.2013 made in O.S.No.133 of 2011, on the file of the District
Munsif Court, Tiruchendur.
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For Appellants  : Mr.J.Barathan
for Mr.c.Christopher

For Respondent : Mr.S.Srinivasa Raghavan

JUDGMENT

The Second Appeal is directed against the judgment and decree made in
A.S.No.128 of 2017, dated 05.03.2018, on the file of the Subordinate Court,
Tiruchendure, reversing the judgment and decree made in O.S.No.133 of 2011,

dated 22.02.2013, on the file of the District Munsif Court, Tiruchendure.

2. The defendants are the appellants. The respondent as plaintiff filed the
suit claiming reliefs of declaration that the suit II Schedule property belongs to
her and for mandatory injunction directing the defendants to remove the

construction put up in the suit II schedule property.

3. For the sake of convenience and brevity, the parties will hereinafter be

referred as per their status/ranking in their original suit.
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4. The plaintiff's case in short is as follows:

(a) The suit I schedule property is owned by the plaintiff. The plaintiff
settled the I schedule property in favour of her son Ramkumar, vide settlement
deed dated 20.03.2002 and subsequently the said Ramkumar executed a
settlement deed dated 18.09.2009 settling the said property in favour of her
mother — plaintiff. The defendants' property is situated on the south of the
plaintiff's I schedule property. A wall available in the ground floor in between the
properties of the plaintiff and the defendants is a common wall with a width of
1 ' feet. When the plaintiff was attempting to make constructions in the western
side of I schedule property, the defendants objected for making any constructions
on the common wall. The plaintiff's son had constructed the first floor building
by putting their wall on the northern half portion of the common wall and the said
northern wall is shown as suit II schedule property. The plaintiff's son Ramkumar
entered into an agreement with the defendants on 13.08.2003 in respect of the
suit wall wherein it has been specifically shown that II schedule wall was owned
by the plaintiff's son and that the defendants are not entitled to make any

constructions on the said wall.

(b) The defendants attempted to make constructions on the suit II schedule

wall during January 2010 and since the same was objected, they have stopped
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their constructions, but again the defendants made constructions on 06.05.2011,
despite the objections of the plaintiff. The defendants have raised their
constructions on the suit II schedule wall and since the defendants are not having
any right over the suit II schedule wall, the plaintiff was constrained to file the
above suit claiming declaration that the suit II schedule wall is belonging to her
and for mandatory injunction for removal of the construction made on II schedule

wall by the defendants.

5. The defence of the defendants in short is as follows:

The plaintiff's suit is not maintainable either under law or on facts. The
plaint contentions regarding the suit II schedule wall, execution of agreement
dated 13.08.2003 and the constructions on the suit II schedule wall are all false
and untenable. The defendants had already completed their constructions with
Government approval. The plaintiff has absolutely no right or possession over
the defendants' property. The plaintiff has created a document with an ulterior
motive and the same is illegal and unenforceable. The defendants have
purchased their property vide sale deed dated 04.02.1985 and they have been in
possession and enjoyment of the property similar to that of their predecessor in
title. The plaintiff has no cause of action to file the suit. Hence, the suit is liable

to be dismissed.
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6. The learned trial Judge, upon considering the pleadings of both sides
recasted the issues which are as follows:

“l. Whether the 2" schedule property absolutely belongs to the
plaintiff?

2. Whether the defendant made any encroachment upon the 2™
schedule property?

3. Whether the plaintiff is entitled to get the decree of declaration as
prayed for?

4. Whether the plea for mandatory injunction is sustainable?

5. What about the suit cost?

6.10 what other relief?”

7. During  trial, the plaintiff examined her  husband
Thiru.T.R.Balasubramanian as P.W.1 and exhibited 3 documents as Exs.A.l to
A.3. The defendants examined the fifth defendant as D.W.1 and one Senthil
Arumugam, photographer as D.W.2 and exhibited 10 documents as Exs.B.1 to
B.10. The learned District Munsif, Tiruchendur considering the pleadings and
evidence both oral and documentary and on hearing the documents of both sides,

passed the judgment dated 22.02.2013, holding that the plaintiff has failed to

5/22

https://lwww.mhc.tn.gov.in/judis



S.A(MD)No.328 of 2019
prove her case, dismissed the suit with costs. Challenging the said judgment and
decree, the plaintiff had preferred an appeal in A.S.No.128 of 2017. The learned
Subordinate Judge, Tiruchendur, upon considering the materials available on
record and on hearing the arguments of both sides, passed the impugned
judgment and decree dated 05.03.2018, setting aside the judgment and decree of
the trial Court and granted the reliefs of declaration and mandatory injunction as
sought for. Aggrieved by the impugned judgment and decree, the defendants

have preferred the present appeal.

8. At the time of admission, the following Substantial Questions of Law
came to be formulated:

"(i) Whether the suit for mandatory injunction for
removal of alleged encroachments is maintainable in
the absence of a specific schedule in the plaint
showing the alleged encroachment, its length,
breadth, height and east-west and north-south
measurements in view of Order 7 Rule 3 of C.P.C,
1908 since material particulars are absolutely
lacking?

(ii) Whether the failure of the First Appellate
Court in not drawing an adverse inference under
Section 114(g) of the Indian Evidence Act, 1872

against the plaintiff for her failure to examine herself
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and her settler who is a party to Ex.A2 has vitiated
the hearing of the trial and the First Appeal to the
detriment of the defendant?"

9. The learned Counsel for the appellants/defendants would submit that the
suit was filed on 16.09.2011, that the plaintiff pleaded in the plaint that the
defendants have made constructions over II schedule property on 06.05.2011,
despite objections of the plaintiff, that if the defendants had commenced
constructions from 06.05.2011, the plaintiff would have immediately rushed to
the Court and file her suit, but the plaintiff had casually preferred the plaint only
in August 2011 and presented the same only on 16.09.2011, that even assuming
for arguments sake that the defendants had put any constructions over Il schedule
property, the plaintiff was all along watching the construction from 06.05.2011
till 16.09.2011, for about four months and 10 days, that the plaintiff has not sent
any letter or notice showing her objections and she did not lodge any police
complaint and that after the first floor building had been raised, the plaintiff filed
the suit with oblique motive of blackmailing the defendants and that the silence
of the plaintifft from 06.05.2011 till the filing of the suit watching the
constructions clearly amounts to acquiescence and hence, the relief of manatory

injunction claimed by the plaintift is barred by the doctrine of acquiescence.
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10. The learned Counsel would further submit that the defendants cannot
put up their northern first floor wall over II schedule property, that the ground
floor wall would be at 11 feet in height and the southern I floor wall of the
plaintiff would have been built on the northern half portion of the ground floor
common wall, that the southern wall of the plaintiff both inclusive of ground
floor and first floor will be about 22 feet in height, that if the defendants have
constructed their northern wall over and above, the southern wall of the plaintiff,
it has to be commenced at 22 feet height and would end at 33 feet height, that
therefore, the contention of the plaintiff is quiet improper and against even
common sense and that the defendants have constructed their first floor northern

wall on the north half of the ground floor common wall.

11. The learned Counsel would further submit that the agreement in Ex.A.2
dated 13.08.2003 had been entered into between the plaintiff's son Ramkumar
and the defendants, but the said Ramkumar had not been examined as witness,
that when the language of the agreement is contentious, the plaintiff ought to
have examined the party to the document to explain its language, that clauses 1 to
4 of the agreement referred to a concrete hollow block wall measuring 100 feet in

length and half feet in breadth constructed on the backyard of Ramkumar's house,
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that the remaining clauses in the said agreement are ambiguous and doubtful,
whether it refers to the suit disputed wall and that since the said Ramkumar did
not enter into witness box, adverse inference has to be drawn against the plaintiff

for withholding best evidence.

12. The learned Counsel would further submit that the plaintiff has not
pleaded about any damage caused to their building or injury occurred to anybody
by the construction of first floor by the defendants and the very fact of no damage
falsify the case of the plaintiff and corroborates the stand of the defendants, that
the observations of the first appellate Court that Ex.A.2 agreement is admittedly
in respect of the disputed wall, is incorrect and the learned first appellate Court
had proceeded on such misconception, that the defendants have raised serious
objections to the Commissioner's report and plan, but the first appellate Court has
not considered the objections, that the Commissioner's report wold also reveal
that the defendants had constructed their northern wall only on the south half of
the grond floor common wall and they have not constructed their first floor wall
over II schedule property and that therefore, the impugned judgment and decree

of the learned first appellate Court are liable to be interfered with.
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13. The learned Counsel for the respondent would submit that there is no
dispute relating to the identify of the suit II schedule property ie., the firt floor
wall of the plaintiff and hence, the objection of the defendants for want of
adequate particulars relating to II schedule property is not sustainable, that the
defendants have filed a written statement with bald defence and without any
material particulars, that though the defendants in the written statement had taken
a stand that Ex.A.2 agreement was fraudulently executed, but during trial, they
have admitted the execution of Ex.A.2 agreement, that once the agreement is
admitted to have been executed, the burden of proof regarding the contents of the
document is shifted to the person, who denies the same, that though the burden of
proof of denial of the contents of Ex.A.2 is on the defendants, they have not
discharged their burden, that the first appellate Court has given a clear finding
that contrary to Ex.A.2 agreement, the defendants have chosen to put up the wall
by putting a pillar adjacent to the wall of the plaintiff, thereby violating the terms

and conditions of Ex.A.2 agreement.

14. The learned Counsel would further submit that the arguments now

advanced have not been pleaded in the written statement and hence, any amount

of evidence without pleadings are of no use and that since the defendants have
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not shown any Substantial Questions of Law that have arisen in the Second

Appeal, the appeal is liable to be dismissed.

15. It is not in dispute that the suit I schedule is owned by the plaintiff and
the property situated on the south of I schedule property is owned by the
defendants and that the East West wall existed in between the properties of the
plaintiff and the defendants on the ground floor is a common wall having the
breadth of 1 4 feet. It is also not in dispute that when I schedule property was
owned by the plaintiff's son earlier, he constructed first floor building by resting
their southern wall on the half portion of the common wall ie., 3/4 feet leaving
3/4 feet on the southern side. It is the main contention of the plaintiff that her son
Ramkumar entered into an agreement with the defendants on 13.08.2003 under

Ex.A.2 in respect of the suit disputed wall and another wall.

16. As rightly pointed out by the learned Counsel for the plaintiff, the
defendants in their written statement have specifically denied and disputed
Ex.A.2 agreement and according to them, the said agreement was fraudulently
created by the plaintiff, but the fifth defendant as D.W.1 in his evidence would

admit the execution of Ex.A.2 agreement. But according to the defendants,
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Ex.A.2 agreement is only with respect to hollow block wall constructed on the

back side and is not connected with the suit disputed wall.

17. At this juncture, it is necessary to refer the clauses 5 to 7 hereunder for
better appreciation:
“S.1—aug umi il SeHl  (pBed  omiguPeb B 1 Uy GEHSIID  ieIedy
B0l elebembui’sh S igusienHmed 2 —eugl ULl  ~obuly  gisbifsb
waubgl orsualsh S GTOIHMSHUD CFIubsn L TH. 2 — gl UTTL L S56015l
CLHF6D  (pHed  OMgeWT  AH5DG “wrerum &1L b &L afdpbiPonmed
LMD @ sffem 1 —eughl umTily  GHeIYmID &L Lpujsian  SisuDemm L1y
~gromer  almbb@® Lsal kg 1 —sugl umiipulsdr  sbPha ersuals
~FSTFAPD 6JHUL_Msd e oripin? &L 195 GEHIT6TaT ~alniig LGl
6. ~whu Gph umm’iwsepd Gofeoed &I &1 &S [HBID ~oebiomy U@ uPsb
GUITSEHl  JaubdbdE UBBULIDTSE & BT UEGHHUTD  SGimeodr  erupinf &L (BLomeor
UsooP BT GFlIghl GBIT6TET Q6adrLg UIFI.
7. ~wbu Ch BUTHEHD SPHaTHED LoDMID e Heamhdled o sitem  GUITHI
gisubnieb  UFMDGSH  usotPwT  Debevgl  BLBLOTeILC LT GFiINSHE
(Ip6OIL] =BT WITE MT DM6be0GI URIFTWSHSITT CLOOLOTE T 6d(haIb B (b aUIT

CHPUNUGSEHEHTT oty wg.”

18. No doubt, the plaintiff is not a party to Ex.A.2 agreement. However
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when the I schedule property was owned by the plaintiff's son Ramkumar, the
said agreement came to be entered into between him and the defendants. The
learned Counsel for the defendants would mainly contend that, since they dispute
that the said agreement relates to the disputed wall, the plaintiff ought to have
examined her son Ramkumar and that as the plaintiff has withheld material
evidence, an adverse inference is liable to be drawn against her under Section

114(g) of the Indian Evidence Act.

19. As rightly contended by the learned Counsel for the plaintiff, though
the defendants disputed the very genuineness of the agreement in the written
statement, the fifth defendant in his evidence has specifically admitted the
execution of Ex.A.2 agreement between the plaintiff's son and themselves. As
further pointed out by the learned Counsel for the plaintiff, a cursory perusal of
Ex.A.2 agreement would reveal that the Clauses 1 to 4 refer only to a concrete
hollow block wall measuring 100 feet in length and 1/2 feet in breadth
constructed on the rear side of the plaintiff's house property. However Clauses 5
to 7 specifically relate to the wall now in dispute. Therefore, there is no
ambiguity or doubt in the contents of Ex.A.2 agreement and consequently, the
non-examination of the plaintiff's son cannot be treated as material and hence, no

adverse inference can be drawn against the plaintiff.
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20. Even prior to the filing of the suit, the defendants had constructed a
first-floor building on their property and, admittedly, have rested their northern
wall on half portion of the common wall, measuring % feet. No doubt, since it is a
common wall and the plaintiff has put up his southern wall on half portion of the
said common wall, the defendants are also entitled to make use of the common
wall by putting up their northern wall on the remaining half portion thereof. It is
not in dispute that the plaintiff had constructed a parapet wall to a height of two
feet on either side of the upstairs portion of the first floor. The principal grievance
of the plaintiff is that the defendants have raised their northern wall over and
above the plaintiff’s parapet wall, thereby violating the terms of Ex.A.2

agreement.

21. As already pointed out, since the plaintiff's son had riased their south
wall on the half portion of the commonwall, which is shown as II schedule
property, is admittedly owned by the plaintiff. In Ex.A.2 agreement, there is a
specific clause under S1.No.5 that the defendants cannot put any constructions on
the south wall of the first floor portion of the plaintiff. As rightly contended by
the learned Counsel for the plaintiff, the learned Advocate Commissioner has

specifically noted in his report and plan that the defendants have put up their
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northern wall on the parapet wall of the plaintiff and the relevant portion is

extracted hereunder:

6.  DpeuillT  MIUL_GHD  GWintL Gsirarug & (pH6d  LOMLg U6l
~lsbEMHH  Gasiiw  sinfly  safersd  dsrakz D1 wd  Gpbs
Hl1 BilE0)) ) o siten EOX I Fiourfsor ~1D6b Y& BITH JisUiT
I (TR0 1 m: Y&Hsns slpu  osinfy  geanflsn 2 wiyp
Sonft & 1/2 Dngun@b. e»: deuflsdr Dl & GBI Z suemiy o siten
uGdSemw &Hal'y 1oHm UG LEIuLmosd STooliu L gl »: &L DUl ST
Jhesara |LFD  Gausemamu SsIULC L. GHeoImD o siten  osinfly  gisubneor
~oed  Alugew e SULOUC G STouliul’ L gl.. e»: disuT 19y dsumdsuisn
afl"® gieufledt £1p CpHs s aplul’L Smgr@d. W Hs  gisuim
amaUPsdr  (pHed oM uPsdt BTy Jisufledr >oeb maSHH CFTEHCEH SLUL UL B

el L_gl. ~ospid e»: 1Py&laumsulsor af " BGF gisuT orergl sue»yUL_ddsb

DGHIJ&b @@ Garer 555 Ga1" 1960 Goedmid o dien  saubsnm  10®ab

DU 19D BBT dn @TOU GBIGSH e ErEs UL’ G sroniiu’ Gsarg.”

22. No doubt, as rightly pointed out by the learned counsel for the

defendants, objections were filed to the Commissioner’s report. However,

admittedly, the defendants did not file any application to scrap the
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Commissioner’s report marked under Exs.C.1 and C.2, nor did they seek a re-visit
by the Commissioner or the appointment of a fresh Commissioner. It is also
pertinent to note that the defendants themselves have produced photographs
depicting the properties of both parties and the lie of the walls. As rightly
contended by the learned counsel for the plaintiff and as rightly observed by the
learned first appellate Judge, the said photographs would clearly show that the
defendants have made constructions on the parapet wall of the plaintiff, as stated
by the learned Advocate Commissioner. In fact, the photographs produced by the
defendants only corroborate the observations of the learned Advocate
Commissioner regarding the constructions made by them. Considering the above,
as rightly observed by the learned first appellate Judge, the construction of the
northern wall on the parapet wall of the plaintiff is clearly in violation of the

terms of Ex.A.2 agreement and is illegal.

23. According to the plaintiff, the defendants attempted to put up
construction on the II schedule property in January 2010 and, upon objection,
temporarily stopped the construction. However, it is alleged that they again
commenced construction on 06.05.2011, despite the plaintiff’s objections. As
rightly pointed out by the learned counsel for the defendants, it is evident from

the plaint that the same was prepared in August 2011, whereas it was presented
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before the District Munsif Court, Tiruchendur only on 16.09.2011, nearly four

and a half months thereafter.

24. The learned counsel for the defendants would submit that, since the
plaintiff remained silent and was all along watching the construction for nearly
four and a half months, the same would amount to acquiescence and, therefore,
she is not entitled to the relief of mandatory injunction. No doubt, such a defence
was not specifically raised in the written statement. However, the plea of
acquiescence, being an equitable principle rooted in estoppel, relates to the
conduct of the plaintiff and the fairness of granting relief. Courts are entitled to

consider the issue of acquiescence in a suit for mandatory injunction seeking

demolition of a construction, even in the absence of a specific plea in the written
statement. Section 41(g) of the Specific Relief Act provides that an injunction
cannot be granted to prevent a continuing breach in which the plaintiff has
acquiesced. Acquiescence implies silent assent, standing by, or positive inaction
while the other party, acting in the belief that the plaintiff has no objection,
spends money and proceeds with construction on the land or common property. If
the plaintiff had knowledge of the construction, had an opportunity to object or

prevent it, but nevertheless remained inactive for several months while the
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structure was being put up, the Court is entitled to treat such conduct as

acquiescence.

25. It 1s apposite to refer to the well-settled equitable principle that “equity
aids the vigilant and not those who sleep over their rights.” In the present case, as
already pointed out, even according to the plaintiff, the defendants commenced
construction as early as 06.05.2011; however, the suit came to be filed only on
16.09.2011. Though the plaintiff has alleged that she raised objections, it is not
her case that she issued any letter or legal notice objecting to the said
construction. The plaintiff has also not demonstrated that the construction was in
progress as on the date of filing of the suit. On the contrary, as already noted, the
defendants have specifically stated in the written statement that the construction

had been completed even prior to the filing of the suit.

26. It is pertinent to note that a mandatory injunction is a discretionary and
exceptional remedy under Section 39 of the Specific Relief Act, granted either to
prevent the breach of an obligation or to compel the performance of a necessary
act. Such relief 1s generally granted only when the injury complained of is
irreparable and cannot be adequately compensated by damages. It is well settled

that a mandatory injunction can be granted only when the plaintiff has acted
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promptly, the violation is clear and deliberate, and the restoration sought would
not cause disproportionate hardship to the opposite party. The Hon’ble Supreme
Court has repeatedly held that where a party stands by and permits another to
alter the existing state of affairs by raising construction, a mandatory injunction
should ordinarily not be granted and compensation would be an adequate remedy.
In the present case also, having allowed the defendants to proceed with the
construction with full knowledge and having approached the Court after a delay
of four and a half months, the plaintiff is clearly guilty of acquiescence. Granting
a mandatory injunction at this stage would, therefore, cause disproportionate
hardship to the defendants, and the injury, if any, suffered by the plaintiff is
capable of being compensated in terms of money. However, the learned first
appellate Judge, without considering the settled legal position in its proper
perspective, has granted the relief of mandatory injunction and, as such, the same

1s liable to be interfered with.

27. As per the Advocate Commissioner’s report and plan, the length of the
disputed wall running east-west measures 85.5 feet, and along the entire extent,
the defendants have constructed their northern wall over the parapet wall
belonging to the plaintiff. No doubt, the suit was instituted in the year 2011 and

the proceedings have been pending for the past fourteen years. Taking into
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consideration the above aspects, including the extent of encroachment, the nature
of the construction made, and the consequential injury caused to the plaintiff, this
Court is of the view that the ends of justice would be met by directing the
defendants to pay a compensation of Rs.1,00,000/- (Rupees One Lakh only) to
the plaintiff. Considering the other facts and circumstances of the case, this Court
further holds that the defendants are liable to be mulcted with costs throughout.

Accordingly, the Substantial Questions of Law are answered.

28. In the result, the Second Appeal is partly allowed and the judgment and
decree of the first appellate Court, insofar as it grants the relief of mandatory
injunction is set aside. The defendants are directed to pay a compensation of
Rs.1,00,000/-(Rupees One Lakh only) to the plaintiff within a period of four
weeks from the date of receipt of a copy of this judgment. The defendants are
further directed to pay the costs to the plaintiff throughout. Consequently, the

connected Civil Miscellaneous Petition is closed.

28.01.2026
NCC :Yes/No
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To:

1.The Subordinate Court, Tiruchendur.

2.The District Munsif Court, Tiruchendur.
3. The Section Officer,
VR Section,

Madurai Bench of Madras High Court,
Madurai.
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