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JUDGMENT

The Second Appeal is directed against the judgment and decree made in 

A.S.No.128  of  2017,  dated  05.03.2018,  on  the  file  of  the  Subordinate  Court, 

Tiruchendure, reversing the judgment and decree made in O.S.No.133 of 2011, 

dated 22.02.2013, on the file of the District Munsif Court, Tiruchendure.

2. The defendants are the appellants.  The respondent as plaintiff filed the 

suit claiming reliefs of declaration that the suit II Schedule property belongs to 

her  and  for  mandatory  injunction  directing  the  defendants  to  remove  the 

construction put up in the suit II schedule property.

3.  For the sake of convenience and brevity, the parties will hereinafter be 

referred as per their status/ranking in their original suit.  
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4. The plaintiff's case in short is as follows:

(a) The suit I schedule property is owned by the plaintiff.  The plaintiff 

settled the I schedule property in favour of her son Ramkumar, vide settlement 

deed  dated  20.03.2002  and  subsequently  the  said  Ramkumar  executed  a 

settlement  deed  dated  18.09.2009  settling  the  said  property  in  favour  of  her 

mother  –  plaintiff.   The  defendants'  property  is  situated  on  the  south  of  the 

plaintiff's I schedule property.  A wall available in the ground floor in between the 

properties of the plaintiff and the defendants is a common wall with a width of 

1 ½ feet.  When the plaintiff was attempting to make constructions in the western 

side of I schedule property, the defendants objected for making any constructions 

on the common wall.  The plaintiff's son had constructed the first floor building 

by putting their wall on the northern half portion of the common wall and the said 

northern wall is shown as suit II schedule property.  The plaintiff's son Ramkumar 

entered into an agreement with the defendants on 13.08.2003 in respect of the 

suit wall wherein it has been specifically shown that II schedule wall was owned 

by  the  plaintiff's  son  and  that  the  defendants  are  not  entitled  to  make  any 

constructions on the said wall.

(b) The defendants attempted to make constructions on the suit II schedule 

wall during January 2010 and since the same was objected, they have stopped 
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their constructions, but again the defendants made constructions on 06.05.2011, 

despite  the  objections  of  the  plaintiff.   The  defendants  have  raised  their 

constructions on the suit II schedule wall and since the defendants are not having 

any right over the suit II schedule wall, the plaintiff was constrained to file the 

above suit claiming declaration that the suit II schedule wall is belonging to her 

and for mandatory injunction for removal of the construction made on II schedule 

wall by the defendants.

5. The defence of the defendants in short is as follows:

The plaintiff's suit is not maintainable either under law or on facts.  The 

plaint  contentions  regarding the suit  II  schedule wall,  execution of  agreement 

dated 13.08.2003 and the constructions on the suit II schedule wall are all false 

and untenable.  The defendants had already completed their constructions with 

Government approval.  The plaintiff has absolutely no right or possession over 

the defendants' property.  The plaintiff has created a document with an ulterior 

motive  and  the  same  is  illegal  and  unenforceable.   The  defendants  have 

purchased their property vide sale deed dated 04.02.1985 and they have been in 

possession and enjoyment of the property similar to that of their predecessor in 

title.  The plaintiff has no cause of action to file the suit.  Hence, the suit is liable 

to be dismissed.
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6. The learned trial Judge, upon considering the pleadings of both sides 

recasted the issues which are as follows:

“1.  Whether  the  2nd schedule  property  absolutely  belongs  to  the 

plaintiff?

2.  Whether  the  defendant  made  any  encroachment  upon  the  2nd 

schedule property?

3. Whether the plaintiff is entitled to get the decree of declaration as  

prayed for?

4. Whether the plea for mandatory injunction is sustainable?

5. What about the suit cost?

6.To what other relief?”

7.  During  trial,  the  plaintiff  examined  her  husband 

Thiru.T.R.Balasubramanian as P.W.1 and exhibited 3 documents as Exs.A.1 to 

A.3.   The defendants  examined the fifth  defendant  as  D.W.1 and one  Senthil 

Arumugam, photographer as D.W.2 and exhibited 10 documents as Exs.B.1 to 

B.10.  The learned District Munsif, Tiruchendur considering the pleadings and 

evidence both oral and documentary and on hearing the documents of both sides, 

passed the judgment  dated 22.02.2013, holding that  the plaintiff  has failed to 
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prove her case, dismissed the suit with costs.  Challenging the said judgment and 

decree, the plaintiff had preferred an appeal in A.S.No.128 of 2017. The learned 

Subordinate  Judge,  Tiruchendur,  upon  considering  the  materials  available  on 

record  and  on  hearing  the  arguments  of  both  sides,  passed  the  impugned 

judgment and decree dated 05.03.2018, setting aside the judgment and decree of 

the trial Court and granted the reliefs of declaration and mandatory injunction as 

sought  for.   Aggrieved by the impugned judgment  and decree,  the defendants 

have preferred the present appeal.

8. At the time of admission, the following Substantial Questions of Law 

came to be formulated:

''(i)  Whether  the  suit  for  mandatory  injunction  for 

removal of alleged encroachments is maintainable in 

the  absence  of  a  specific  schedule  in  the  plaint  

showing  the  alleged  encroachment,  its  length,  

breadth,  height  and  east-west  and  north-south  

measurements  in  view of  Order 7 Rule 3 of  C.P.C.,

1908  since  material  particulars  are  absolutely  

lacking?

(ii)  Whether the failure of  the First  Appellate  

Court  in  not  drawing  an  adverse  inference  under  

Section  114(g)  of  the  Indian  Evidence  Act,  1872  

against the plaintiff for her failure to examine herself 
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and her settler who is a party to Ex.A2 has vitiated 

the hearing of  the trial  and the First  Appeal to the  

detriment of the defendant?''

9. The learned Counsel for the appellants/defendants would submit that the 

suit  was  filed  on  16.09.2011,  that  the  plaintiff  pleaded  in  the  plaint  that  the 

defendants  have made constructions  over  II  schedule property on  06.05.2011, 

despite  objections  of  the  plaintiff,  that  if  the  defendants  had  commenced 

constructions from 06.05.2011, the plaintiff would have immediately rushed to 

the Court and file her suit, but the plaintiff had casually preferred the plaint only 

in August 2011 and presented the same only on 16.09.2011, that even assuming 

for arguments sake that the defendants had put any constructions over II schedule 

property, the plaintiff was all along watching the construction from 06.05.2011 

till 16.09.2011, for about four months and 10 days, that the plaintiff has not sent 

any letter  or  notice showing her  objections and she did  not  lodge any police 

complaint and that after the first floor building had been raised, the plaintiff filed 

the suit with oblique motive of blackmailing the defendants and that the silence 

of  the  plaintiff  from  06.05.2011  till  the  filing  of  the  suit  watching  the 

constructions clearly amounts to acquiescence and hence, the relief of manatory 

injunction claimed by the plaintiff is barred by the doctrine of acquiescence. 
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10. The learned Counsel would further submit that the defendants cannot 

put up their northern first floor wall over II schedule property, that the ground 

floor wall  would be at  11 feet  in  height  and the southern I  floor wall  of  the 

plaintiff would have been built on the northern half portion of the ground floor 

common wall,  that  the southern wall  of  the plaintiff  both inclusive of  ground 

floor and first floor will be about 22 feet in height, that if the defendants have 

constructed their northern wall over and above, the southern wall of the plaintiff, 

it has to be commenced at 22 feet height and would end at 33 feet height, that 

therefore,  the  contention  of  the  plaintiff  is  quiet  improper  and  against  even 

common sense and that the defendants have constructed their first floor northern 

wall on the north half of the ground floor common wall.

11. The learned Counsel would further submit that the agreement in Ex.A.2 

dated 13.08.2003 had been entered into between the plaintiff's  son Ramkumar 

and the defendants, but the said Ramkumar had not been examined as witness, 

that  when the language of the agreement is  contentious,  the plaintiff  ought to 

have examined the party to the document to explain its language, that clauses 1 to 

4 of the agreement referred to a concrete hollow block wall measuring 100 feet in 

length and half feet in breadth constructed on the backyard of Ramkumar's house, 
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that  the remaining clauses in the said agreement are ambiguous and doubtful, 

whether it refers to the suit disputed wall and that since the said Ramkumar did 

not enter into witness box, adverse inference has to be drawn against the plaintiff 

for withholding best evidence.

12.  The learned Counsel  would further  submit  that  the plaintiff  has not 

pleaded about any damage caused to their building or injury occurred to anybody 

by the construction of first floor by the defendants and the very fact of no damage 

falsify the case of the plaintiff and corroborates the stand of the defendants, that 

the observations of the first appellate Court that Ex.A.2 agreement is admittedly 

in respect of the disputed wall, is incorrect and the learned first appellate Court 

had proceeded on such misconception, that the defendants have raised serious 

objections to the Commissioner's report and plan, but the first appellate Court has 

not considered the objections, that the Commissioner's report wold also reveal 

that the defendants had constructed their northern wall only on the south half of 

the grond floor common wall and they have not constructed their first floor wall 

over II schedule property and that therefore, the impugned judgment and decree 

of the learned first appellate Court are liable to be interfered with.
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13. The learned Counsel for the respondent would submit that there is no 

dispute relating to the identify of the suit II schedule property ie., the firt floor 

wall  of  the  plaintiff  and  hence,  the  objection  of  the  defendants  for  want  of 

adequate particulars relating to II schedule property is not sustainable, that the 

defendants  have  filed  a  written  statement  with  bald  defence  and  without  any 

material particulars, that though the defendants in the written statement had taken 

a stand that Ex.A.2 agreement was fraudulently executed, but during trial, they 

have admitted the execution of  Ex.A.2 agreement,  that  once the agreement  is 

admitted to have been executed, the burden of proof regarding the contents of the 

document is shifted to the person, who denies the same, that though the burden of 

proof of denial  of the contents of Ex.A.2 is on the defendants,  they have not 

discharged their burden, that the first appellate Court has given a clear finding 

that contrary to Ex.A.2 agreement, the defendants have chosen to put up the wall 

by putting a pillar adjacent to the wall of the plaintiff, thereby violating the terms 

and conditions of Ex.A.2 agreement.

14.  The  learned  Counsel  would  further  submit  that  the  arguments  now 

advanced have not been pleaded in the written statement and hence, any amount 

of evidence without pleadings are of no use and that since the defendants have 
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not  shown  any  Substantial  Questions  of  Law that  have  arisen  in  the  Second 

Appeal, the appeal is liable to be dismissed.

15. It is not in dispute that the suit I schedule is owned by the plaintiff and 

the  property  situated  on  the  south  of  I  schedule  property  is  owned  by  the 

defendants and that the East West wall existed in between the properties of the 

plaintiff and the defendants on the ground floor is a common wall having the 

breadth of 1 ½ feet.  It is also not in dispute that when I schedule property was 

owned by the plaintiff's son earlier, he constructed first floor building by resting 

their southern wall on the half portion of the common wall ie., 3/4 feet leaving 

3/4 feet on the southern side.  It is the main contention of the plaintiff that her son 

Ramkumar entered into an agreement with the defendants on 13.08.2003 under 

Ex.A.2 in respect of the suit disputed wall and another wall.

16.  As rightly  pointed  out  by  the  learned Counsel  for  the  plaintiff,  the 

defendants  in  their  written  statement  have  specifically  denied  and  disputed 

Ex.A.2 agreement and according to them, the said agreement was fraudulently 

created by the plaintiff, but the fifth defendant as D.W.1 in his evidence would 

admit  the  execution  of  Ex.A.2  agreement.   But  according  to  the  defendants, 
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Ex.A.2 agreement is only with respect to hollow block wall constructed on the 

back side and is not connected with the suit disputed wall.

17. At this juncture, it is necessary to refer the clauses 5 to 7 hereunder for 

better appreciation:

“5.  1-tJ ghh;l;o jdJ Kjy; khoapy;  fl;oa[s;s bjd;g[w Rtiu 

jdJ  vy;ifapy;  fl;oa[s;sjhy;  2-tJ  ghh;l;o  Bkw;go  Rtw;wpy; 

itj;J vt;tpj fl;Lkhdj;ija[k; bra;af;TlhJ. 2-tJ ghh;;l;o jdJ 

nlj;jpy; Kjy; khoBah mjw;F BkByBah fl;olk; fl;l tpUk;gpdhy; 

tlg[wk;  cs;s 1-tJ ghh;l;o  bjd;g[wk;  fl;oa[s;s  Rtw;iw xl;o 

Brh;khd tiff;F g[s;sp itj;J 1-tJ ghh;l;oapd; Rtw;wpw;F vt;tpj 

BrjhuKk; Vw;glhky; Rth; vGg;gp fl;of; bfhs;s Btz;oaJ.

6. Bkw;go nU ghh;l;ofSk; ndpBky; jA;fs; fl;Lk; Bky;kho gFjpapy; 

bghJ RtUf;F  gf;fgykhf jA;fs;  gFjpapy;  Jhz;  vGg;gp  fl;Lkhd 

gzpfs; bra;J bfhs;sBtz;oaJ.

7. Bkw;go nU egh;fSk; fPH;jsj;jpy; kw;Wk; Bky; jsj;jpy; cs;s bghJ 

Rtw;wpy;  guhkj;J  gzpBah  my;yJ  fl;LkhdgzpBah  bra;tjw;F 

Kd;g[ BeuoahfBth my;yJ gq;rhaj;jhh; %ykhfBth xUtUf;F xUth; 

bjhpag;gLj;jpf;bfhs;s Btz;oaJ.”

18. No doubt, the plaintiff is not a party to Ex.A.2 agreement.  However 
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when the I schedule property was owned by the plaintiff's son Ramkumar, the 

said agreement came to be entered into between him and the defendants.  The 

learned Counsel for the defendants would mainly contend that, since they dispute 

that the said agreement relates to the disputed wall, the plaintiff ought to have 

examined  her  son  Ramkumar  and  that  as  the  plaintiff  has  withheld  material 

evidence, an adverse inference is liable to be drawn against her under Section 

114(g) of the Indian Evidence Act.

19. As rightly contended by the learned Counsel for the plaintiff, though 

the  defendants  disputed the very genuineness of  the agreement  in  the written 

statement,  the  fifth  defendant  in  his  evidence  has  specifically  admitted  the 

execution of Ex.A.2 agreement between the plaintiff's son and themselves.  As 

further pointed out by the learned Counsel for the plaintiff, a cursory perusal of 

Ex.A.2 agreement would reveal that the Clauses 1 to 4 refer only to a concrete 

hollow  block  wall  measuring  100  feet  in  length  and  1/2  feet  in  breadth 

constructed on the rear side of the plaintiff's house property.  However Clauses 5 

to  7  specifically  relate  to  the  wall  now  in  dispute.  Therefore,  there  is  no 

ambiguity or doubt in the contents of Ex.A.2 agreement and consequently, the 

non-examination of the plaintiff's son cannot be treated as material and hence, no 

adverse inference can be drawn against the plaintiff.
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20. Even prior to the filing of the suit, the defendants had constructed a 

first-floor building on their property and, admittedly, have rested their northern 

wall on half portion of the common wall, measuring ¾ feet. No doubt, since it is a 

common wall and the plaintiff has put up his southern wall on half portion of the 

said common wall, the defendants are also entitled to make use of the common 

wall by putting up their northern wall on the remaining half portion thereof. It is 

not in dispute that the plaintiff had constructed a parapet wall to a height of two 

feet on either side of the upstairs portion of the first floor. The principal grievance 

of the plaintiff is that the defendants have raised their northern wall over and 

above  the  plaintiff’s  parapet  wall,  thereby  violating  the  terms  of  Ex.A.2 

agreement.

21. As already pointed out, since the plaintiff's son had riased their south 

wall  on  the  half  portion  of  the  commonwall,  which  is  shown as  II  schedule 

property, is admittedly owned by the plaintiff.  In Ex.A.2 agreement, there is a 

specific clause under Sl.No.5 that the defendants cannot put any constructions on 

the south wall of the first floor portion of the plaintiff.  As rightly contended by 

the  learned Counsel  for  the plaintiff,  the learned Advocate  Commissioner  has 

specifically noted in his report and plan that the defendants have put up their 
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northern  wall  on  the  parapet  wall  of  the  plaintiff  and  the  relevant  portion  is 

extracted hereunder:

“.....

6.  Mizah;  tiuglj;jpy;  Fwpg;gpl;Ls;sgo,  Kjy;  khoapd; 

Bky;jsj;jpd;  bjd;g[w  ifg;gpo Rthpd;Bky;, mjhtJ  D1   apy;  nUe;J 

H1  tiu  cs;s  ifg;gpo  Rthpd;  Bky;  g[jpjhf  Rth; 

fl;lg;gl;Ls;sJ. ..................  i& g[jpjhf fl;oa ifg;gpo Rthpd; cauk; 

Rkhh; 4 1/2 moahFk;. i& Rthpd;  D1  y; nUe;J  Z  tiu cs;s 

gFjpia jtpu kw;w gFjp g{rg;glhky; fhzg;gl;lJ. i& fl;lg;gl;l Rth; 

Vw;bfdBt g{rp, bts;isaof;fg;gl;l bjd;g[wk; cs;s ifg;gpo Rtw;wpd; 

Bky; mg;goBa itj;J fl;lg;gl;L fhzg;gl;lJ.. i& Rth; gpujpthjpapd; 

tPl;L  Rthpd;  fPH;  nUe;Bj  fl;o  tug;gl;l  RtuhFk;.  gpd;  me;j  Rth; 

thjpapd; Kjy; khoapd; ifg;gpo Rthpd; Bky; itj;J Brh;j;Bj fl;lg;gl;L 

fhzg;gl;lJ. BkYk; i& gpujpthjpapd; tPl;Lr; Rth; vdJ tiuglj;jpy;  

DGHIJy; Fwpg;gpl;Ls;s jfu brl;od; bjd;g[wk;  cs;s Rtw;iw kpft[k; 

xl;o, jfu Tiuia bewpj;J Bky;Behf;fp fl;lg;gl;L fhzg;gl;Ls;sJ.”

22.  No  doubt,  as  rightly  pointed  out  by  the  learned  counsel  for  the 

defendants,  objections  were  filed  to  the  Commissioner’s  report.  However, 

admittedly,  the  defendants  did  not  file  any  application  to  scrap  the 
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Commissioner’s report marked under Exs.C.1 and C.2, nor did they seek a re-visit 

by  the  Commissioner  or  the  appointment  of  a  fresh  Commissioner.  It  is  also 

pertinent  to  note  that  the  defendants  themselves  have  produced  photographs 

depicting  the  properties  of  both  parties  and  the  lie  of  the  walls.  As  rightly 

contended by the learned counsel for the plaintiff and as rightly observed by the 

learned first appellate Judge, the said photographs would clearly show that the 

defendants have made constructions on the parapet wall of the plaintiff, as stated 

by the learned Advocate Commissioner. In fact, the photographs produced by the 

defendants  only  corroborate  the  observations  of  the  learned  Advocate 

Commissioner regarding the constructions made by them. Considering the above, 

as rightly observed by the learned first appellate Judge, the construction of the 

northern wall on the parapet wall of the plaintiff is clearly in violation of the 

terms of Ex.A.2 agreement and is illegal.

23.  According  to  the  plaintiff,  the  defendants  attempted  to  put  up 

construction on the II schedule property in January 2010 and, upon objection, 

temporarily  stopped  the  construction.  However,  it  is  alleged  that  they  again 

commenced  construction  on  06.05.2011,  despite  the  plaintiff’s  objections.  As 

rightly pointed out by the learned counsel for the defendants, it is evident from 

the plaint that the same was prepared in August 2011, whereas it was presented 
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before the District Munsif Court, Tiruchendur only on 16.09.2011, nearly four 

and a half months thereafter.

24.  The learned counsel for the defendants would submit that, since the 

plaintiff remained silent and was all along watching the construction for nearly 

four and a half months, the same would amount to acquiescence and, therefore, 

she is not entitled to the relief of mandatory injunction. No doubt, such a defence 

was  not  specifically  raised  in  the  written  statement.  However,  the  plea  of 

acquiescence,  being  an  equitable  principle  rooted  in  estoppel,  relates  to  the 

conduct of the plaintiff and the fairness of granting relief. Courts are entitled to 

consider the issue of acquiescence in a suit for mandatory injunction seeking 

demolition of a construction, even in the absence of a specific plea in the written 

statement. Section 41(g) of the Specific Relief Act provides that an injunction 

cannot  be  granted  to  prevent  a  continuing  breach  in  which  the  plaintiff  has 

acquiesced. Acquiescence implies silent assent, standing by, or positive inaction 

while  the  other  party,  acting  in  the  belief  that  the  plaintiff  has  no  objection, 

spends money and proceeds with construction on the land or common property. If 

the plaintiff had knowledge of the construction, had an opportunity to object or 

prevent  it,  but  nevertheless  remained  inactive  for  several  months  while  the 
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structure  was  being  put  up,  the  Court  is  entitled  to  treat  such  conduct  as 

acquiescence.

25. It is apposite to refer to the well-settled equitable principle that “equity 

aids the vigilant and not those who sleep over their rights.” In the present case, as 

already pointed out, even according to the plaintiff, the defendants commenced 

construction as early as 06.05.2011; however, the suit came to be filed only on 

16.09.2011. Though the plaintiff has alleged that she raised objections, it is not 

her  case  that  she  issued  any  letter  or  legal  notice  objecting  to  the  said 

construction. The plaintiff has also not demonstrated that the construction was in 

progress as on the date of filing of the suit. On the contrary, as already noted, the 

defendants have specifically stated in the written statement that the construction 

had been completed even prior to the filing of the suit.

26. It is pertinent to note that a mandatory injunction is a discretionary and 

exceptional remedy under Section 39 of the Specific Relief Act, granted either to 

prevent the breach of an obligation or to compel the performance of a necessary 

act.  Such  relief  is  generally  granted  only  when  the  injury  complained  of  is 

irreparable and cannot be adequately compensated by damages. It is well settled 

that  a  mandatory injunction  can  be granted  only when the  plaintiff  has  acted 
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promptly, the violation is clear and deliberate, and the restoration sought would 

not cause disproportionate hardship to the opposite party. The Hon’ble Supreme 

Court has repeatedly held that where a party stands by and permits another to 

alter the existing state of affairs by raising construction, a mandatory injunction 

should ordinarily not be granted and compensation would be an adequate remedy. 

In  the  present  case  also,  having  allowed  the  defendants  to  proceed  with  the 

construction with full knowledge and having approached the Court after a delay 

of four and a half months, the plaintiff is clearly guilty of acquiescence. Granting 

a  mandatory  injunction  at  this  stage  would,  therefore,  cause  disproportionate 

hardship  to  the  defendants,  and the  injury,  if  any,  suffered  by  the  plaintiff  is 

capable  of  being  compensated  in  terms  of  money.  However,  the  learned  first 

appellate  Judge,  without  considering  the  settled  legal  position  in  its  proper 

perspective, has granted the relief of mandatory injunction and, as such, the same 

is liable to be interfered with.

27. As per the Advocate Commissioner’s report and plan, the length of the 

disputed wall running east–west measures 85.5 feet, and along the entire extent, 

the  defendants  have  constructed  their  northern  wall  over  the  parapet  wall 

belonging to the plaintiff. No doubt, the suit was instituted in the year 2011 and 

the  proceedings  have  been  pending  for  the  past  fourteen  years.  Taking  into 
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consideration the above aspects, including the extent of encroachment, the nature 

of the construction made, and the consequential injury caused to the plaintiff, this 

Court  is  of  the  view that  the  ends  of  justice  would  be  met  by  directing  the 

defendants to pay a compensation of Rs.1,00,000/- (Rupees One Lakh only) to 

the plaintiff. Considering the other facts and circumstances of the case, this Court 

further holds that the defendants are liable to be mulcted with costs throughout. 

Accordingly, the Substantial Questions of Law are answered.

28. In the result, the Second Appeal is partly allowed and the judgment and 

decree of the first  appellate Court,  insofar as it  grants the relief of mandatory 

injunction is set aside.  The defendants are directed to pay a compensation of 

Rs.1,00,000/-(Rupees  One Lakh only)  to  the  plaintiff  within  a  period  of  four 

weeks from the date of receipt of a copy of this judgment.  The defendants are 

further directed to pay the costs to the plaintiff  throughout.  Consequently, the 

connected Civil Miscellaneous Petition is closed.

        28.01.2026
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To:

1.The Subordinate Court, Tiruchendur.

2.The District Munsif Court, Tiruchendur.

3. The Section Officer, 
    VR Section, 
    Madurai Bench of Madras High Court, 
    Madurai.
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