CRL A No.277 of 2010

IN THE HIGH COURT OF JUDICATURE AT MADRAS

RESERVED ON :27.11.2025
DELIVERED ON : 26.02.2026

CORAM
THE HONOURABLE MR JUSTICE M. NIRMAL KUMAR
CRL A No. 277 of 2010

Tamilnadu Industrial Investment Corporation,
Rep. by D.Devaraj

DDDC Building (Upstairs),

Pennagaram Road,

Dharmapuri.

Appellant(s)/Complainant
Vs

1.M/s.Kamadenu Motel
Rep by its Proprietrix,
R.Subbulakshmi

No.610, Virupachipuram,
Salem Hosur Road,
Dharmapuri — 5.

2.R.Subbulakshmi
Proprietrix
M/s.Kamadenu Motel
36, Appavoo Nagar,
Dharmapuri — 630 701.

Respondents/Al & A2

PRAYER: The Criminal Appeal filed under Section 378(4) of Cr.P.C.,
praying to call for the records pending in C.C.No0.327 of 2000 on the file of

the Judicial Magistrate No.I, Dharmapuri, issue notice to the
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respondents/accused for their appearance before this Court and set aside the
order of acquittal, passed by the learned Judicial Magistrate No.l,
Dharmapuri in C.C.No.327 of 2000 and to convict the accused.

For Appellant : Mr.K.Magesh
For Respondents: ~ Mr.C.R.Malarvannan

JUDGMENT

The appellant as complainant filed a private complaint in C.C.No.327
of 2000 for offence under Section 138 of the Negotiable Instruments Act
against the respondents. The trial Court, by judgment dated 09.12.2009,
dismissed the complaint and acquitted the respondents, against which, the

present appeal is filed.

2.The complainant Tamilnadu Industrial Investment Corporation
Limited (THC) is a public limited company. One D.Devarajan, Loan
Administrative Officer, Dharmapuri Branch was authorised to file a
complaint, by a Board Resolution of Directors of the Corporation dated
26.11.1978. The case is that the first respondent M/s.Kamadenu Motel is a
Proprietory concern situated at Salem-Hosur Road, Dharmapuri. The second
respondent is its Proprietorix. The respondents applied short term loan for
working capital for running the hotel and the loan sanctioned to the

respondents to the tune of Rs.19 lakhs on 27.03.1997 and an amount of
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Rs.12,42,000/- disbursed to respondents on 20.06.1997, 10.11.1997,
16.12.1997 and 08.12.1998 at Dharmapuri. The loan documents executed by
respondents on 29.04.1997 and respondents issued post-dated cheque bearing
No0.271684 dated 01.12.1999 towards the discharge of loan liability for
Rs.15,64,376/- drawn on State Bank of India (SBI), Dharmapuri Branch. The
cheque was presented by the appellant in their bank, namely, Canara Bank,
Dharmapuri Branch on 24.12.1999 and cheque got dishonoured, returned for
the reason ‘Funds Insufficient’ by a bank memo dated 24.12.1999, received
by the appellant on 26.12.1999. On the same day, the appellant sent Urgent
Attention Notice followed by a statutory notice on 31.12.1999. The notice
received by the respondents on 04.01.2000, thereafter the respondents neither

paid the cheque amount nor sent any reply. Hence, the complaint filed.

3.During trial, the complainant examined himself as PWI,
Branch Manager of SBI, Dharmapuri Branch as PW2 and Officer of Canara
Bank, Dharmapuri Branch as PW3 and through them Exs.P1 to P7 marked.
On the side of the defence, DW1 examined, marked Exs.D1 to D9. On
conclusion of trial, the trial Court dismissed the complaint, discharging the

respondents from the case.
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4.The contention of the learned counsel for appellant is that the trial
Court on a wrong appreciation of facts and misreading the evidence of
witnesses, dismissed the complaint. In this case, DW1, husband of second
respondent admits that cheque/Ex.P1 was given by his wife in repayment of
loan debts, not denied the cheque and the signature, but takes a defence that
along with the cheque gave a letter requesting not to deposit the cheque
immediately. The learned counsel further submitted that PW1-complainant
deposed in his evidence, the loan sought by the respondents, processing of
loan papers, thereafter granting loan and releasing the loan amount. Later, it
was found that the loan amount not utilised for the purpose for which it was
granted and the amount diverted. When the respondents were called to pay
back the loan amount, they neither paid the principal amount nor the interest.
Hence, attachment proceedings initiated, at that time cheque/Ex.P1 issued on
the promise that cheque would be honoured, but cheque dishonoured and
thereafter statutory notice issued. Even thereafter, the respondents neither

paid the cheque amount nor sent any reply.

5. The learned counsel further submitted that for the first time DW1
takes a stand that he handed over cheque along with a covering letter and

there is some dispute with regard to the payments which was not clarified.

4/25

https://lwww.mhc.tn.gov.in/judis



CRL A No.277 of 2010

The trial Court had gone on technicality and found that statutory notice/Ex.P5
taken to the respondents’ hotel address at Salem-Hosur Road, Dharmapuri
and a copy sent to the residential address at Appavoo Nagar, Dharmapuri
District. The copy of the notice sent to the residential address, received by the
respondents on 01.01.2000 and the notice sent to the hotel address received
on 04.01.2000, hence, the date of reckoning of notice to be taken as
01.01.2000. Further found that complaint filed belatedly and it is barred by
limitation, hence complaint dismissed. The other ground is that though the
appellant/complainant prosecuted the case through authorised person,
D.Devaraj, Loan Administrative Officer, no Board Resolution or any
document produced to show that he was authorised to file the complaint and
to depose. On these two grounds and finding that PW1 is unable to give
details about the transaction between the appellant and respondents and PW1
produced documents, without knowing details of transaction and dismissing

the complaint is not proper. Hence, prayed for allowing this appeal.

6.The learned counsel for the respondent submitted that in the
complaint it is clearly mentioned that the appellant/Corporation is represented
by its Loan Administrative Officer, Devaraj, Dharmapuri Branch and further

he 1s authorised to file a complaint by Board of Directors Resolution dated
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26.11.1978. The said Devaraj examined himself as PW1. He was specifically
questioned with regard to the authorisation. Though he states that there is a
Resolution, no Resolution or any authorisation produced. Further, Exs.P6 and
P7 are the acknowledgement cards for the statutory Notice/Ex.P5. Ex.P6
received on 01.01.2000 and Ex.P7 received on 04.01.2000. It is not in dispute
that the statutory notice received on 01.01.2000, hence complaint must be
filed within 45 days, i.e., on or before 15.02.2000. In this case, the complaint
filed on 17.02.2000, hence, barred by Ilimitation. The procedures in
prosecuting cases under Section 138 of the N.I. Act, have to be strictly
followed. When there is a procedure and a prescribed time line, violation of
the same cannot be condoned, more so in this case there is no explanation
given by the appellant/complainant for the delay. Added to it, PW1 admits
that he was not the concerned officer when loan was sanctioned in the year

1997. He joined in the appellant’s company only during October, 1998.

7.The learned counsel for respondent further submitted that from the
records, it is seen that PW1 deposed, there was a delay in release of the loan
amount, due to which, the construction work unable to be completed within
the period planned, which lead to a cascading effect on the repayment of the

loan. Further when questioned with regard to the delay in repayment of the
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loan, PW1 unable to give any answer. Further it is stated that even prior to the
issuance of statutory notice, a demand notice issued on 24.12.1999. PW1
admits that cheque/Ex.P1 handed over by the second respondent’s husband
along with a letter to the Manager. What was the request, whether it was
agreed or not it is only for the Manager to say is the answer by PWI1,
confirming except for producing and marking documents, he had no
knowledge with regard to the loan transaction between the appellant company

and respondents.

8.He further submitted that in this case, DW1 is the husband of second
respondent. He examined himself as witness and marked documents giving
details about the loan transaction and the reasons for non-payment of the loan
within the agreed period and according to him the loan defaulted and the
contributing factor for such default was the appellant company’s red tapism.
Considering all these aspects, the trial Court gave a categorical finding that
the complaint is without authorisation and filed beyond limitation period and
the appellant/complainant is not aware of the transaction between the
appellant company-TIIC and the respondents and rightly dismissed the
complaint. Be that as it may. The appellant-TIIC has given a loan, now the

respondents have come forward for a reasonable settlement and already given
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a letter for One Time Settlement (OTS) and also produced the OTS

application. Considering this aspect, this Court recorded the same in the order
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dated 23.09.2025, which reads as follows:

8/25

“The Appellant/Tamilnadu Industrial Investment
Corporation filed a complaint under Section 138 of Negotiable
Instruments Act, 1881 against the respondents in C.C.No.327 of
2000 before the learned Judicial Magistrate No.l, Dharmapuri
(trial Court). The trial Court vide judgment dated 09.12.2009

dismissed the complaint and acquitted the respondents.

2.According to the appellant, the 2" respondent was
sanctioned a loan of Rs.19,00,000/-, out of which, she availed a
loan amount of Rs.12,42,000/-. When he asked for repayment of the
said loan, the 2" respondent issued a cheque for Rs.15,64,376/-
dated 01.12.1999 drawn on State Bank of India, Dharmapuri. The
said cheque was presented on 15.12.1999 through Canara Bank but
not honoured and returned with the endorsement “Insufficient
Funds” on 24.12.1999. Thereafter, the statutory notice under
Section 138 of the Negotiable Instruments Act, 1881 was issued to
the 2" respondent, thereafter, the appellant filed the complaint in
C.C.No.327 of 2000. During trial, the appellant/Devarajan, Junior
Officer from Chennai Office examined himself as PW1 and Exs.Pl
to P7 marked. On the side of the respondents, one Radhakrishnan
examined as DWI1 and Exs.DI to D9 marked. On conclusion of
trial, the trial Court by judgment dated 09.12.2009 dismissed the
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complaint and acquitted the respondents. Against which, the

present appeal has been filed in the year 2010.

3.Based on the decision of the Hon'ble Full Bench of this
Court in S.Ganapathy Vs. Senthil Vel reported in 2016(4) CTC 119
and the Single Judge order in D.Prabhu Vs. R.Manikandan
reported in [2016(3) MWN (Cr) DCC 169 (Mad)], the case was
transmitted to the file of the Principal Sessions Judge, Dharmapuri
by order dated 09.01.2017. Now the case re-transferred to the file

of this Court in view of subsequent legal proceedings.

4.During the pendency of the present appeal, the matter
referred to the Mediation and Conciliation Centre, Madras High
Court. The appeal was pending before the Mediation Centre from
18.06.2024 to 12.09.2024, during the mediation proceedings,
despite seven sittings, settlement could not be arrived and the
mediation ended in failure. The mediation report submitted to this
Court on 12.09.2024. It is seen that the failure of mediation seems

to be primarily on technicalities.

5.The learned counsel for the appellant submitted that the 2™
respondent in a deceitful manner, though mortgaged the property by
depositing the original title deeds with the appellant, subsequently
sold the very same property to three persons, thereby created
encumbrance and obstacles in realizing the mortgage amount.
Prior to the year 2012, registration of a simple mortgage with the
Sub-Registrar Office was not compulsory, hence, the 2" respondent

was able to effect such transactions. It is further submitted that
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deceit of the respondents came to light only during the mediation
proceedings, hence, the representative of TIIC/Branch Manager not
accepted the proposal made by the respondents to settle the issue by
depositing a sum of Rs.33 lakhs. He further submitted that since
the 2" respondents played fraud, this proposal not considered. He
further submitted that the respondent filed a Civil Suit and obtained
a decree restraining the appellant from auctioning the mortgaged
property under Section 29 of the State Financial Corporation Act.
Against which, second appeal filed by the appellant is now pending
before this Court.

6.The learned counsel for the respondents submitted that the
2" respondent, being a lady aged about 77 years with health
ailments, one step short of grave, is now willing to settle the dues to
the appellant to the extent of Rs.40 lakhs, which she is in a position
to mobilize through other sources primarily on an understanding
with PM.Sudhakar and she is ready to deposit the said amount
upfront. It is further submitted that the 2"¢ respondent already
submitted a proposal for One Time Settlement (OTS) to pay Rs.40
lakhs to give quietus to all the legal proceedings pending between
the appellant and respondents and to show bonafide, deposited a
cheque for Rs.5 lakhs, the processing fee and the letter of
R.Subalakshmi dated 20.11.2024 and the letter of P.M.Sudhakar
dated 20.11.2024 submitted to Branch Manager, TIIC, Dharmapuri

which are scanned in this order.

7.Considering the rival submissions and on perusal of the
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materials, it is seen that it is for the Board of TIIC to take a
decision and the Branch Manager not to reject the offer at the
threshold without consideration. The very purpose of TIIC is to
extend financial assistance to entrepreneurs and thereafter recover
the loan amount with interest. Creation of mortgage and other
securities are ancillary conditions, a requirement to secure the loan
amount.

8.In the present case, since the 2" respondent expressed
willingness to settle the dues by paying a sum of Rs.40 lakhs. At
this stage, it is for the TIIC to take an appropriate decision in this
regard.

9.In view of the above, the 2" respondent is directed to
reiterate/re-submit the One Time Settlement (OTS) proposal dated
20.11.2024 reminding TIIC about the settlement, without prejudice
to her rights in other proceedings, within one week from today. The
Branch Manager, TIIC shall place the proposal before the District
Commiittee and other Committees, and if necessary, forward to the
Head Office and the Board of TIIC, as per the procedure. The issue
shall be decided on or before 10.11.2025. If required, the 2™
respondent or her representative can be called for further
negotiation.

10.The Board shall take an appropriate decision on the said
proposal, having due regard to the settlement process, without
raising serious objections on the ground of the 2" respondent
having created encumbrances over the mortgaged property. Once
the One Time Settlement proposal is agreed and complied, then the
mortgaged property necessarily to be discharged, hence, the act of

the 2" respondent in creating encumbrance will have no
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consequence. Scanned reproduction of the One Time Settlement

(OTS) proposal of the 2" respondent is as follows:
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11.This Court hopes and trust that the issue is resolved and
quietus can be given to all proceedings between the 2" respondent
and TIIC avoiding prolonged litigation. Instead a winwin situation

can be arrived by all concern.

12.List the appeal for further hearing on 12.11.2025.”

9.Thereafter, the appellant submitted a letter dated 26.11.2025 rejecting

the proposal, which is extracted hereunder:
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10.1t is seen that though the respondents were coming forward to settle
the cheque amount and loan due of Rs.15,64,376/- for Rs.40,00,000/-,
towards One Time Settlement as usual red tapism hit a road block. Hence,
issues could not be resolved and no settlement arrived. It was made clear by
the respondents that the compromise proposal was without prejudice to their
contentions and defence in the above case and other proceedings between
them. Further, the learned counsel for the respondents in support of his
contention submitted that without proper authorisation a case cannot be
prosecuted. A body corporate is a de jure complainant, while a human being
acts as a defacto complainant representing the former in Court proceedings.
Therefore, a Board Resolution or proper authorisation is mandatory to file a
complaint and prosecute the same. Further if there was no authority initially,
the company may rectify the defect at any stage by authorising a competent
person. In this case, though specific question put to PW1 regarding the Board
Resolution, authorisation and competence of PW1, but no authorisation

produced.

11.The learned counsel in support of his contention relied on the

decision of this Court in the case of M.C.Baby vs. Sastha Home Tech reported
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in MANU/TN/2776/2023 and the case of R.Baskar vs. Rite Steel Industries
Pvt. Ltd. reported in MANU/TN/2479/2025, wherein the decision of the
Hon’ble Apex Court in the case of Bhupesh Rathod vs. Dayashankar Prasad
Chaurasia and others has been followed. Hence, prayed for dismissal of the

appeal.

12.Considering the submissions made and on perusal of the material, it
is seen that the Statutory Notice/Ex.P5 served to the respondents on
01.01.2000 and the complaint ought to have been filed on 15.02.2000 but the
complaint filed on 17.02.2000, i.e., beyond the limitation period, and Section
138 of N.I. Act is procedural one and the procedures to be strictly followed.
In this case, admittedly though PW1 state that there is a Board Resolution of
the year, 1978, despite specific question put to him questioning his
competence, no Board Resolution produced. He admits that he joined the
company after the loan granted and it is the Manager, dealing with the
respondents. Except for marking the documents, he is unable to give any
answer with regard to the transaction between the appellant company-TIIC
and the respondents. The trial Court considering all these aspects, rightly
dismissed the complaint. Further the Hon’ble Apex Court in Chandrappa

and others vs. State of Karnataka reported in (2007) 4 SCC 415, had
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illustrated the principles regarding powers of the Appellate Court while
dealing with an appeal against an order of acquittal. Hence, this Court finds

no reason to interfere with the well reasoned judgment of the trial Court.

13.In view of the same, the Criminal Appeal stands dismissed. The
judgment of acquittal of the respondents rendered by the learned Judicial

Magistrate No.I, Dharmapuri in C.C.No.327 of 2000 dated 09.12.2009, is

hereby confirmed.

26.02.2026
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To

The Judicial Magistrate No.I,
Dharmapuri.
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