0.5.4.Nos.84 and 85 of 2020

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 23-06-2026
CORAM
THE HON'BLE MR JUSTICE P. VELMURUGAN
AND
THE HON'BLE MRS.JUSTICE K. GOVINDARAJAN THILAKAVADI

0O.S.A.Nos.84 and 85 0f 2020

and
C.M.P.N0.3510 of 2020
0.S.A.No.84 of 2020
Valsa Jose
W/o.Jose .... Appellant
Vs
V.B.Chandran
S/0.N.Gopalan Nair .... Respondent

Prayer : Original Side Appeal filed under Order XXXVI Rule 1 of
Madras High Court Original Side Rules read with Clause 15 of the Letters
Patent, to set aside the order of the learned Judge made in T.O.S.No.56 of 2013
dated 04.09.2019.

O.S.A.No.8S of 2020

Valsa Jose

W/o.Jose .... Appellant
Vs
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1. V.B.Chandran
S/0.N.Gopalan Nair
2. Thankam Mathew
C/o.Mr.K.T.Davessy

3. Mrs.Priya Kumari Ferrandi .... Respondents

Prayer : Original Side Appeal filed under Order XXXVI Rule 1 of
Madras High Court Original Side Rules read with Clause 15 of the Letters
Patent, to set aside the judgment and decree dated 04.09.2019 passed by the
learned Judge made in C.S.No0.1090 of 2008 and allow the partition suit by
granting 1/3"™ share to the plaintiff.

For Appellant : Mr.Sharath Chandran
in both appeals for Mr.S.Rajendra Kumar
For Respondent : Mr.AR.L.Sundaresan

in O.S.A.No.84/2020 Senior Counsel
for M/s.Girish and Girija
For Respondents : Mr.N.Srinivasan
in O.S.A.No.85/2020 for M/s.Girish and Girijja for R1

COMMONJUDGMENT

(Judgment of the Court was made by P.Velmurugan, J.)

Both these appeals arise out of the common judgment dated 04.09.2019

made in T.O.S.No.56 0of 2013 and C.S.No0.1090 of 2008.

2. The appellant herein is the plaintiff in C.S.No.1090 of 2008 and the
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defendant in T.0.S.No.56 of 2013. The respondent in O.S.A.No.84 of 2020 is
the plaintiff in T.O.S.No.56 of 2013 and the respondents in O.S.A.No.85 of

2020 are the defendants in C.S.No.1090 of 2008.

3. The brief facts of the suit in C.S.No0.1090 of 2008 are as follows:

(1) It is the case of the plaintiff that her father, late K.K.Dominic, was
working as Assistant Director (Technical), All India Handloom Board, Weavers
Service Centre, Chennai, for a considerable period of time. He married the
plaintiff’s mother, Treasa, in the year 1935, and out of the said wedlock, the
plaintift and the third defendant were born. During the subsistence of the
marriage, the plaintiff’s father K.K.Dominic allegedly developed an illicit
relationship with one Theyamma, leading to marital discord and separation of

Treasa, who thereafter resided in Kerala.

(11) The maternal grandfather of the plaintiff, K.D.Kuruvilla, supported
Treasa and her two daughters after the separation. It is also the case of the
plaintiff that one Mary Pothen, the Principal of S.I.LE.T. College for Women,
Teynampet, Chennai - 18, assisted in providing education to the plaintiff and the
third defendant. A case for maintenance was also filed by Treasa, which resulted

in a direction to Late K.K.Dominic to pay a sum of Rs.500/- per month as
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maintenance.

(ii1)) According to the plaintiff, during the year 1963, her father
K.K.Dominic, purchased the suit property from and out of his own resources.
However, the Sale Deed, was registered in the name of one T.P.Davessy, the
brother-in-law of Theyamma, who was only a school teacher with no
independent financial capacity to acquire the property. It is further claimed that
K.K.Dominic resided in the suit property with Theyamma until his death in

1995 and that the house was named after his pet dog.

(iv) The plaintiff further alleges that, with an intention to wrongfully
appropriate the property, Theyamma procured a Deed of Settlement dated
27.02.1970, vide Doc.No0.169/1970, from T.P.Davessy in her favour. Upon
coming to know about the said transaction, the mother of the plaintiff, Treasa,
sent a communication to the Income Tax Authorities in 1970 and 1971 asserting
that the property had in fact been purchased by K.K.Dominic in the name of
T.P.Davessy. It is also claimed that T.P.Davessy himself had executed an
affidavit dated 23.12.1963, wherein he purportedly admitted that he was not the
real owner of the property and that it had been purchased in his name using
funds provided by Theyamma, allegedly gifted by her mother. The plaintiff,

however, contends that this explanation is false, relying on a letter from
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Theyamma’s mother, Mrs.Annam, stating that she had no financial means to

provide such funds.

(v) After the death of the plaintiff’s mother in the year 1993,
K.K.Dominic married Theyamma in 1994. Therefore, according to the plaintiff
K.K.Dominic was survived by his second wife Theyamma, and he died in the
year 1995 leaving behind the said Theyamma, the plaintiff and the third
defendant as his legal heirs and each of them have 1/3™ share of the suit
property. After the death of K.K.Dominic, Theyamma remained in possession of
the property as a co-sharer, while the plaintiff and the third defendant continued
to visit the property occasionally. The said Theyamma died on 19.10.2008
leaving behind the second defendant as her legal representative to inherit her
1/3" share in the suit property. Thus, according to the plaintiff, the plaintiff, the
second defendant and the third defendant each have 1/3™ share of the suit
property. The plaintiff would further claim that the second defendant informed
her of a Will dated 31.07.2006 allegedly executed by Theyamma, claiming
absolute ownership of the entire property and directing the second defendant to
sell the property and distribute the sale proceeds to various persons and

institutions.

(vi) According to the plaintiff, even assuming the Will to be genuine,
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Theyamma could have bequeathed only her 1/3™ share and not the entire
property. The plaintiff also disputes the genuineness of the Will, alleging that
Theyamma, owing to advanced age, poor health, and severe eyesight problems
since 2002, was incapable of validly executing it. According to the plaintiff, the
first defendant fabricated the Will to deprive the plaintiff and the third defendant
of their lawful 1/3™ shares. On these allegations, the plaintiff sought partition
and separate possession of her 1/3™ share in the suit property, along with

consequential reliefs.

(vii) The first defendant resisted the suit, contending that the allegations
in the plaint are wholly false and that the suit was instituted solely to harass him
and prevent the implementation of the Will executed by Theyamma. According
to the first defendant, he was a close family friend of Theyamma, who had been
living alone after the death of her husband, K.K.Dominic. It is his case that
Theyamma intended to sell the suit property and distribute the sale proceeds
among various charitable institutions, a portion of consideration was also

directed to be paid to the plaintiff herein.

(viii) The first defendant specifically denied the plaintiff’s claim that
K.K.Dominic, had purchased the suit property in the name of T.P.Davessy, out

of his own resources. According to him, the property was purchased by
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T.P.Davessy on 03.05.1963, and thereafter, by a Settlement Deed dated
27.02.1970, the said T.P.Davessy settled the property in favour of Theyamma,
who consequently became its absolute owner. It is further contended that
K.K.Dominic, despite being alive until 1995, never asserted any right, title or

interest over the suit property, thereby disproving the plaintift’s claim.

(x1) The first defendant further relied upon a Will dated 28.05.1986
allegedly executed by K.K.Dominic, wherein, he had stated that his relationship
between him and his daughters, namely, the plaintiff and the third defendant was
highly strained. The first defendant would also further claim that, after coming
into the force of the Benami Transactions (Prohibition) Act 1988, now known as
the Prohibition of Benami Property Transactions Act, 1988 [hereinafter referred
to as ‘the Act, 1988’], the plaintiff cannot be allowed to plead that the purchase
by T.P.Davessy in the year 1963 was a benami transaction, in view of Section 4
of the Act, 1988. It was also claimed that, in view of 2002 amendment to the
Indian Succession Act, probate of the Will executed by Theyamma was not

mandatory.

(x) The other defendants in the suit remained ex-parte. Upon
consideration of the pleading in the suit, this Court framed the following issues

for trial :
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1. Whether the plaintiff has any right of succession in the suit
property?
2. Whether the alleged claim of right through Ilate father

K.K.Dominic is sustainable under the law?

3. Whether the property referred in the suit was the absolute

property of Smt.Theyamma or not?

4. Whether the said Theyamma validly testamented the property for

her succession or not?

5. Whether the plaintiff has right of any apportion in the suit

schedule property under what capacity?

6. What is the relationship of the plaintiff D1 and D2 with the late

Smt. Theyamma?

7. Whether the plaintiff is entitled to the relief of partition as

claimed in the plaint?

8. Whether the plaintiff is entitled to have the division of the

property through the appointment of Commissioner?

9. Whether the plaintiff valued the property correctly for filing the
suit?

10. Whether testamentary right over any other right in respect of the
suit property or not?

11. Whether the third defendant is amenable to the suit and what is
the compensation to be awarded to the third defendant for the harassment

exerted on him?
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12. What is the Court to be awarded against the plaintiff?

13. To what other reliefs, the plaintiff is entitled to?

(x1) Upon hearing the counsels, the issues were recast as follows :

1. Whether the plaintiff is not barred under the provisions of the
Prohibition of Benami Property Transactions Act 1988, from setting up a

plea of Benami after the cut off date 1.e. 19.05.1988?
2. Whether the plaintiff has any right to succeed the suit property?

3. Whether the claim of the plaintiff through her late father

K.K.Dominic is sustainable under law?
4. Whether the suit property is the absolute property of Theyamma?

5. Whether the Theyamma had testamentary capacity to execute the
Will dated 31.07.2006?

4. The facts of the Testamentary Original Suit in T.O.S.No.56 of 2013, are

as follows:

(1) It is the case of the plaintiff in T.O.S.No.56 of 2013 that the first
defendant in C.S.No0.1090 of 2008 had initially filed O.P.No.411 of 2011
seeking probate of the Will dated 31.07.2006 executed by Theyamma. Upon the
fourth respondent in the Original Petition (who is the plaintiff in C.S.No.1090 of
2008), entering a caveat, the probate proceedings were converted into a

Testamentary Original Suit and numbered as T.0.S.No.56 of 2013.
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(1) According to the plaintiff, the property subject matter of the Will was
purchased by T.P.Davessy under a Sale Deed dated 03.06.1963 and was
subsequently settled in favour of Theyamma by a Settlement Deed dated
27.02.1970, therefore, Theyamma was the absolute owner of the property. On
31.07.2006, the said Theyamma executed a registered Will in the presence of
two attesting witnesses, appointing the plaintiff as the executor and directing
him to sell the property and distribute the sale proceeds among various
beneficiaries, including several charitable institutions. On the death of the

testatrix namely, Theyamma, the plaintiff sought probate of the said Will.

(i11) The plaintiff in C.S.No.1090 of 2008 filed a caveat disputing the
execution and validity of the Will and claimed 1/3™ share in the suit property as
a legal heir of K.K.Dominic. The written statement filed in T.O.S.No.56 of 2013

substantially reiterated the same contentions raised in the plaint in C.S.No.1090

of 2008.

(iv) On the pleadings in the Testamentary Original Suit, the following
issues were framed for trial.

1. Whether the Will dated 31.07.2006 executed by

Theyamma 1s true and valid?

2. Whether the Will dated 31.07.2006 has been executed by
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testatrix with sound and disposing state of mind without any

coercion or undue influence?

3. To what other reliefs, the plaintiff is entitled to?

5. Both the Testamentary Original Suit in T.0.S.No0.56 of 2013 and Suit
in C.S.No.1090 of 2008 were taken up for trial together. The plaintiff in C.S.
No0.1090 of 2008 was examined as P.W.1, she has also examined one Amita
Joseph as P.W.2. Exs.P1 to P9 were marked on the side of the plaintiff. The
plaintiff in T.O.S.No.56 of 2013/first defendant in C.S.No.1090 of 2008 was
examined as D.W.1 and he has produced Exs.D1 to D5. Ex.P10 was marked in
cross-examination of D.W.1. Mr.V.M.Joseph, who figures as an attesting

witness in the Will has been examined as D.W.2.

6. Upon a full-fledged trial and after hearing the learned counsel on either
side, the learned Single Judge, by a common judgment dated 04.09.2019
dismissed C.S.No0.1090 of 2008 and decreed T.0.S.No.56 of 2013 granting
probate of the Will dated 31.07.2006 in favour of the plaintiff. Aggrieved by the

common judgment and decree, the present appeals have been preferred.

7. Mr.Sharath Chandran, learned counsel for the appellant submitted that
the suit property was purchased by the appellant’s father K.K.Dominic, out of

his own funds in the name of one T.P.Davessy, who was only a benamidar and
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name-lender. The Sale Deed dated 03.05.1963 was therefore a benami
transaction, and consequently, the Settlement Deed dated 27.02.1970 executed
by T.P.Davessy in favour of Theyamma did not confer any valid title upon her.
Admittedly, the said T.P.Davessy, had no independent financial capacity to
purchase the property, which is evidenced by Ex.P6, wherein he admitted that
he was not the real owner. He further submitted that in Ex.P5, the affidavit dated
23.12.1963, T.P.Davessy has stated that the property had been purchased with
funds provided by Theyamma (partially from a gift given by Theyyamma’s
mother) and that he was not the owner of the said property. On the other hand,
Ex.P4, the letter of Mrs.Annam, mother of Theyamma, disclosed that she was
living in penury and had no means to provide funds to Theyamma. Since
Theyyamma was admittedly uneducated, unemployed and had no independent
source of income, the only reasonable inference is that the consideration for the
purchase flowed from K.K.Dominic. Accordingly, the appellant, being one of

his legal heirs, is entitled to 1/3™ share in the suit property.

8. The learned counsel further submitted that the learned Single Judge
erred in rejecting the appellant’s plea under Section 4(3) (b) of the Act, 1988,
solely on the ground that there was no specific pleadings regarding the existence

of a fiduciary capacity. It was contended that the suit property was purchased by
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K.K.Dominic in the name of T.P.Devessy, who held the property only in a
fiduciary capacity and as a benamidar. Therefore, the transaction falls within the
exception carved out under Section 4(3) (b) of the Act, 1988. The learned
counsel further submitted that the learned Single Judge failed to appreciate that
the relationship between K.K.Dominic, Theyyamma and T.P.Devessy clearly
disclosed an arrangement founded on trust and confidence, bringing the
transaction within the ambit of the fiduciary exception. Therefore, the
appellant’s suit for partition could not have been held to be barred under Section

4 of the Act, 1988.

9. The learned counsel also assailed the decree granting probate by
contending that the Will had not been proved in the manner known to law. The
propounder (D.W.1) was admittedly not related to the testatrix and had no
personal knowledge regarding the preparation or execution of the Will. No
independent evidence was adduced to establish that Theyyamma possessed

sufficient means to acquire the suit property.

10. It was further argued that the evidence disclosed several suspicious
circumstances surrounding the execution of the Will. Though Theyyamma had

ordinarily signed the documents, the Will bore only her thumb impression
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without any explanation. The evidence indicated that she was nearly blind,
bedridden for several years preceding her death, and suffering from poor vision.
The medical records allegedly relied upon for securing the visit of the Sub-
Registrar to her residence was withheld. An earlier Will of Theyamma,

admittedly in the possession of D.W.1 was also not produced.

11. The learned counsel further submitted that the testimony of D.W.2,
the attesting witness, did not satisfy the mandatory requirement for proving a
Will under the Indian Succession Act, 1925 and the Indian Evidence Act, 1872.
D.W.2 admitted that he was unaware of the contents of his proof affidavit,
which had been prepared in English, and that he had no personal knowledge
regarding the circumstances in which the testatrix affixed her thumb impression.
There was also no satisfactory evidence that the attesting witnesses had signed
the Will in the manner contemplated under law. It was further submitted that
D.W.2, in his cross-examination, also admitted that the contents in affidavit had
not been explained to him and that he signed it at the request of an Advocate.
His evidence, therefore, fails to satisfy the mandatory requirements for proving
the due execution and attestation of the Will. The mere fact that the Will is

registered does not dispense with the statutory requirement of proving its due
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execution and attestation in accordance with law.

12. The learned counsel for the appellant mainly contended that the Will
was surrounded by grave suspicious circumstances. The testatrix was about 90
years of age, bedridden, and the principal beneficiary as well as the executor
was a complete stranger who was occupying a portion of the suit property. No
convincing explanation was offered for excluding the natural heirs. These
suspicious circumstances, according to the appellant, remained unexplained.
Hence, the decree granted probate is liable to be set aside and, once the Will is
rejected, the appellant and the other legal heirs would become entitled to

partition and separate possession of their respective shares in the suit property.

13. In support of his contention, the learned counsel for the appellant

relied upon the following decision of the Hon’ble Supreme Court :

(i) Jaswant Kaur Vs. Amrit Kaur (1977 1 SCC 369)

(ii) Kavita Kanwar Vs Pamela Mehta (2021 11 SCC 209)

(iii) Kannamaml Vs. Chinnaponnammal (1997 1 CTC 222)

(iv) Veena Singh Vs. District Collector and Another (2022 7 SCC 1)
(v) Dharam Singh Vs. ASO and Another , (1990 Supp SCC 684)
(vi) Marcel Martins Vs. M.Printer (2012 5 SCC 342)

(vii) Lac Minerals Vs. International Corona Resources Limited (1989
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SCC Online Can 85)

14. Mr.AR.L.Sundaresan, learned Senior Counsel appearing for the
respondent submitted that the subject matter of the Will was purchased by
T.P.Davessy in the year 1963, who in turn, settled the property in favour of
Theyamma in the year 1970, therefore, Theyamma was the absolute owner of
the suit property. The said Theyamma, had no issues and, after the demise of her
husband K.K.Dominic, was living alone. Intending that her estate be sold and
the sale proceeds utilised, inter alia, for charitable purposes, she executed a
registered Will dated 31.06.2006 and appointed the first respondent as the
executor/propounder of the said Will. It was further submitted that the appellant

herself is one of the beneficiaries under the said Will.

15. The learned Senior Counsel contended that the Will was duly
executed and proved in accordance with law. One of the attesting witnesses was
examined and deposed to the execution of the Will and the affixture of the
testatrix’s thumb impression. The propounder also deposed that the testatrix had
personally handed over the original Will to him and, after her demise, he
instituted the proceedings seeking probate. It was therefore submitted that the

statutory requirements relating to the execution and proof of the Will stood fully
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satisfied. It was further submitted that the testatrix had become the absolute
owner of the suit property under the Settlement Deed dated 27.02.1970 and was
fully competent to execute the Will. The learned Single Judge, having rightly
appreciated the oral and documentary evidence, correctly granted probate and
dismissed the suit for partition. Hence, no interference with the impugned

common judgment is warranted.

16. The learned Senior Counsel further submitted that the suit property
was already sold and the sale proceeds disbursed to some of the beneficiaries as
per the Will. It was further submitted that the remaining amounts are yet to be
disbursed, as the parties are presently not in a position to identify the

beneficiaries.

17. Heard the learned counsel on either side and perused the materials

available on record.

18. Admittedly, the testatrix derived title to the suit property under the
Settlement Deed dated 27.02.1970. Having no Class I legal heirs, she executed a
registered Will dated 31.07.2006, whereunder, she bequeathed her estate. A

scanned reproduction of Will is extracted hereunder:
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WILL AND LAST TIESTAMENT

< .
b

¢
This Will and Testamenl is execuled at Chennaion the 2| “day of July
20086 by Mrs. THEYAMMA W/o.Late.K.K.Dominic, Christian, agod ahoul 88 ycars
_and residing at Duket House, New No:4, Old Mo.66, Seethamima Road, Alwarpet,

|~ ._Chennai GO0 018.

.. © (a71)roes)

g_l . .} | hereby revoke my earlier Will dated 21.1 1.2'003/\and declare this to be my

= "= -Last Will and Testament.

| am writing this Will out of my own volition, without any compulsion or

coercion from any person and in sound state of mind. 5

| am the absolute owner of the schedule mentioned property.
I 1

| appoint MrV.B.Chandran: $/0.N.Gopalan Mair residing at No.32,
Thirumurthy Street, 1-B, Sai Geeth Apartments, T.Nagar, Channai 600 107 as
Executor of my Will. He is my family friend 2nd | have great confidendge in him.
immediatelyafter my demise the Executor shall take Hossession of the Schedule

mentioned property,

1

The Executor shall immediately sell the schedule mentioned propenrty for a
j price and out of the sale proceeds make payments ‘o the following persons

who are beneficiaries of my Will. @W"/ o bnin V’;j Prr-oa&-ﬁte_— '

d) A sum of Rs.20,00,000/- (Rupees Twenly Lakhs only) shall be paid lo

Mrs. Tripthl Mathew D/o. Mrs. and Mr.Z Mathew.

d) A sum of Rs.5,00,000/- (Rupees Five Lakhs only) shall be paid lo
Mrs.Elizabath George W/o.George Thomas, Coimbatore.

d) A sum of Rs.5,00,000/- (Rupees Five Lakhs only) shall be paid to
- Mr.K.T.Nevassey, Mylapere, Chennei

d) A sum of Rs.5,00,000/- (Rupees Five Lakhs only) shall be pald to
Mrs.Valsa Jose W/o.Jose and D/o.K.K.Dominic

Ty Aramn
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D AV

- p) A sum of Rs.2.00.000/- (Rupees Two Lakhs only) shall be palid to Liza
George Dlo.George.D.Koikara

p) A sum of Rs.1,00,000/- (Rupees One Lakh only) shall be paid to
Mr.Roy Slo.Abraham and Omana.

o) A sum of Rs.5.00,000/- (Rupees Five Lakhs only) shall be paid 0 4
Sisters of the Poer Convent, chetpel, Chennai. i

P) . A sum of Rs.20.00,000/- (Rupees Twenty Lakhs only) shall be given
the Old Age Home. 5

p) A sum of Rs.Z0.00.000I- (Rupees Twenty Lakhs only) shall be glven to
Blind School.

gy Asumof Rs.20,00,000/- (Rupees Twenty Lakhs only) shall be given to
Deaf and Dumb School.

p) A sum of Rs.20,00.000/- (Rupees Twenty Lakhs anly) shall be given to
Orphanage.

p) A sum of Rs.20,00,000/- (Rupees Twenty Lakhs only) shall be glven to
Mentally Retarded Home.

) A sum of Rs.50.00,000/- (Rupees Fifty Lakhs only) shall be given to
Cancer Institute, Adyar, Chennai.

|

P) A sum of Rs.10,00,000/- (Rurees Ten Lakhs only) ghall be given to
Mr.Tharlath Katticar §/o0.Francis Katticar and my brothers grand son.

p) Asum of Rs.5,00,000/- (Rupees Five Lakhs only) shall be given to
Mrs.Danny Priyan W/o.Mr.Rajesh and D/o.Mrs and Mr.Annle Priyan,
puzhai, Pudukod.

P) A sum of Rs.50,000/- (Rupees Fifty ‘rhousand only) shall be deposjted
in any Bank for Luzh Church and the interest drawn out of this amqhnt

should be used for doing mass for the deparied soul of Mr. and

o TN :
- g" ﬂlﬁ‘}ﬁ mm A

Mrs.Dominic.

kT e
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The balance amount that remains from the sale proceeds after making the
payments to the beneficiaries and meeting other legal and miscellaneous
expenses shall be given to the Superior Provingial, J.M.J. Convent Bangalara for

the purpose of bulldmg a Home for the Old and Aged and to be named as
“Duket Home for the Aged” and Photo of K.K Dominic shall be Installed at the

enlrance of the Home for the Age.

All expenses for obtaining probate from the Court, Legal Fees, expenses

io vacale tenant, commission charges for arranging the sale of the house and
L}

olher miscellaneous expenses shall be taken. from the sale proceeds of the

House. After deducting these amounts the balance sale amount that remains
shall be given lo J.M.J. Convent, Bangalora for building Home for aged.

The House hold articles shall be given to the following persons,

1)  Sewing Machine shall be given to Mrs.Cicedy Devossey
| 4 W/0.K.T.Devossey.

2) Bedroom furniture, dressing room furniture sitting room furniture to be
given to my family friend Mr.Aziz. The other bed room rurnlture to be given
to Mrs.Kunjamma Sister of K.K.Domnic.

3) Godrej Almirah to be given to Thankam Mathew.

<) The Kitchen vessols shall be g!von lo sislor of Lala.K.K.Dominic and

Thankam Malhew equally,

This will shall come into effect after my life time,

| reserve my right to revoke or modify this Will,

THeyaMmA
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Fy -
s
BY s '
SCHEDULE
= All that piece and parcel of land measuring 3 ground and 523 Sq.Feet or

thereabouts together with the bungalow therein situated in and bearing “Duket
House™ New No.4, OId No.GB, Seethamma Road, Alwarpet, Chennai 600 018
and comprised in R.S.No.1546/16, situate wlthl’n' the Registration Sub District of
Mylapore and the Registration District of Chennal South, ((Madras Chingleput)
bounded on the North and East by the properly belonging to Sri.S.Ramasainy,
on the South by the said Seethamma Road and on the West by the Property
4 belonging to Sri.Viswanathan. ‘ q

S
Dated at Chennai on this the 3! ~ day of July 2006 A

Signed by the Testatrix Theyamma on the i
317day of July 2008 in this Wil in A
v the presence of both of usand at her
request we both the witnesses has 6" HE
affixed our signatures hereto as L.T.l. of Theyamma
wilnesses in the presence of each other '

WITNESSESS 6: ‘,—:—’— . B R DN = st s Lk
;) V- Sosr P H - Sfo-V-T-r”“C'T"(Wj’NO'l?g' &.A - X

.

;, H'aW ™. Salavaren 8/, N s
| noy 27 E0EHR NLA et \e i iamn €8T Shom B

=
- I(AW,_._
S.Udhayakumar, Advocate,

20, Law Chamber, High Court,
Chennai 600 104.
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19. 1t is also undisputed that the testatrix derived title to the suit property
under the Settlement Deed dated 27.02.1970. Though the appellant pleaded that
the original purchase in the name of T.P.Davessy was a benami transaction,
neither the Settlement Deed nor the title derived thereunder was ever challenged
from the year 1970 till the institution of the suit. Even in the suit for partition,
no relief was sought to set aside the Settlement Deed. In the absence of any
challenge to the Settlement Deed, the learned Single Judge rightly held that the
testatrix was the absolute owner of the suit property and was fully competent to

execute a Will in respect thereof.

20. Insofar as the Will dated 31.07.2006 is concerned, the propounder
examined himself as D.W.1 and one of the attesting witnesses as D.W.2, the
other attesting witness having passed away. Upon a careful consideration of the
oral and documentary evidence, the learned Single Judge found that the Will,
being a registered instrument, stood duly proved through the cogent and
convincing testimony of D.W.2 regarding its execution and attestation. Having
independently re-appreciated the evidence on record, we find no infirmity in the
said findings warranting interference in appeals. We are satisfied that the due

execution and attestation of the Will stand proved in conformity with the
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requirements of Section 63 of the Indian Succession Act, 1925 and Section 68

of the Indian Evidence Act, 1872.

21. The suspicious circumstances alleged by the appellant, namely, the
advanced age and physical condition of the testatrix, the registration of the Will
at her residence, and the role of the executor, have not been substantiated by
acceptable evidence. The appellant neither examined the registering authority
nor produced any evidence to substantiate the allegation that the registration of
the Will was vitiated by suspicious circumstances. Mere registration of the Will
at the residence of the testatrix, who was unable to attend the Sub-Registrar’s
Office, does not, by itself, render the Will suspicious. The evidence on record
establishes that the testatrix, being the absolute owner of the property and
having no issues, consciously bequeathed her estate in favour of the
beneficiaries and charitable institutions named in the Will. The appellant herself
having been named as one of the beneficiaries under the Will, her contention
that the testamentary disposition is unnatural or fabricated cannot be accepted.
Consequently, the appellant cannot claim any right to seek partition of the suit
property dehors the Will, and the dismissal of the suit for partition calls for no

interference.
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22. During the pendency of these appeals, the executor sold the suit
property in exercise of the powers conferred under the Will. It has been
submitted that the sale proceeds have been distributed to the beneficiaries. The
executor 1s, therefore, directed to file an affidavit on or before 07.07.2026,
indicating the manner in which the sale proceeds have been disbursed in terms
of the Will, including the amounts, if any, remaining to be paid to the

beneficiaries.

23. For the foregoing reasons, both the appeals fail and are accordingly
dismissed. Consequently, connected miscellaneous petition is closed. There

shall be no order as to costs.

List the matter on 08.07.2026 “For Filing Affidavit”.

P.V.,J) (KG.T.,J.)
23-06-2026
Index: Yes/No
Speaking/Non-speaking order
Neutral Citation: Yes/No

ms
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P.VELMURUGAN, J.
AND
K.GOVINDARAJAN THILAKAVADI, J.

ms

0.S.A.Nos.84 and 85 of 2020
and
C.M.P.No0.3510 of 2020

23.06.2026



