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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIRCUIT BENCH AT KOLHAPUR
CRIMINAL APPELLATE JURISDICTION

CR. APPEAL NO. 1002 OF 2025

Amit Alias Gotya Avinash Bhosale ... Appellant
Versus
The State of Maharashtra & Ors. ... Respondents

Ms. Tanvi Tapkire a/w Pranjal Survase i/b Mr. S.M. Sule for the
Appellant.

Mr. Shrikant Yadav, APP for the Respondent - State.

CORAM: MADHAV J. JAMDAR &
PRAVIN S. PATIL, JJ.

DATE : 11® MARCH, 2026.
ORAL JUDGMENT :- (Per Madhav J. Jamdar, J.)

1. Heard Ms. Tanvi Tapkire, learned Counsel appearing for the

Appellant and Mr. Shrikant Yadav, learned APP for the State.

2. By the present Criminal Appeal, challenge is to the legality and
validity of the order dated 5™ November 2025 passed by the learned
Additional Sessions Judge, Wai, Dist. Satara (below Exh.1) in Special
Case No. 42 of 2023 (M.C.O.C. Act). By the impugned judgment, the
learned Additional Sessions Judge, has directed that charge be framed

against all accused persons for the offences punishable under Sections
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302, 307, 364, 120(B), 396, 212, 201 r/w Section 34 of the Indian Penal
Code (IPC) and offence under Sections 3(1)()(ii), 3(2), 3(3) and 3(4)
of the Maharashtra Control of Organised Crime Act, 1999 (M.C.O.C. Act)

and under Section 143 of the Bombay Police Act.

3. At the outset, it is required to be noted that Ms. Tapkire, learned
counsel appearing for the Appellant has stated that challenge is to the
impugned order only with respect to the framing of charge under the
provisions of M.C.O.C. Act and not as far as IPC offences are concerned.
She submits that in this case, the motive to commit crime of murder of
Onkar Kailas Chavan (deceased) is that the sister of accused No.2 —
Rohan Jadhav had an love affair with the deceased, which has not been
approved by the accused No.2 and that the deceased had taken money as
well as gold from the sister of the accused No.2. She, therefore, submits
that although the offence is very serious under Section 302 of the IPC and
other offences under the IPC, M.C.O.C. Act cannot be invoked. She
submits that the offence committed is of personal vendetta and,
therefore, M.C.0O.C. Act cannot be invoked. She further submits that
there is no nexus with the organised crime. To substantiate the said
contention, she has relied on paragraph Nos. 37 to 38 of the decision of

Division Bench of this Court in case of Govind Sakharam Ubhe Vs. State
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of Maharashtra'. She also relied on Full Bench judgment of this Court in
case of State of Maharashtra Vs. Jagan Gagansingh Nepali @ Jagya &
Anr? She therefore submits that the impugned order dated 5"
November 2025 to the extent of framing charge for offences under
Sections 3(1) (i) (ii), 3(2), 3(3) and 3(4) of the M.C.O.C. Act be quashed

and set aside.

4, On the other hand, Mr. Shrikant Yadav, learned APP points out
statement of Gaurav Mankar (pg. 1512) recorded under Section 164(5)
of the Cr.RC. and more particularly last paragraph of page 1515. Learned
APP has also relied on judgment of Govind Sakharam Ubhe (supra) as
also the decision of the Supreme Court in case of Zakir Mirajkar Vs. State
of Maharashtra & Ors.®. Learned APP submitted that charge is rightly

framed even under the provisions of M.C.O.C. Act.

5. Before consideration of the rival submissions, it is necessary to set
out relevant portion in the chargesheet. The relevant portion of column

No.20 of the chargesheet describing brief facts of the case are as under :-

"R 78T SREA 80 YT o TR HcuRd] He9gM ATdiel 9d 599
3MNBR HATd FegTvT & BRI yrads A SgA A, 3N A AT AlTsat
SITIIER BT PRUMRT HITR TRT Fold AddR ITa Al Al HIDeTaoH
T AT IR ST ATe1. FBUH TR o TR PR Feiet Helrg A&+ Feglol
I ool TeRiae A9 PRI IGeY) SRad 3Te. Hex i tmeft

1 2009 (3) Mh.L.J. (Cri.) 131
2 2011 (5) Mh.L.J. 386
3 2023 (20) SCC 408
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S Il 93T I TTRG TorT Jda I f&Hid 08,/09/2039 Isit
9€.30 9T, I GIRNT B Fo MUl Irads I TR TR, 3R AN
SITg B9 o SR HIEGR I AICR HRIdhel 7.09.09. 9 9.9, cog g, aod
e ﬁ;gg%agq\ﬂ;;mdw qmq;_:#;%ﬁﬁﬁj%ﬁ%ﬁ SEEICIc]
31T, RIBATo Y T UiagT
IRfie TN SRR AIeY HISAR SHIT AIRT IIops 8T et
T ATfakdt ot STel). caTa TEIOr eI o HIART Jfte SRt
oft. e 9o 9Oy, g gerfia t‘&f'g 9) NS oG YT ) JAekd
oI EIS 3) THYN S% 991 ois OIS ¥) AfelT @ 99 i 9
T 3R 2 GrRfieR ) 3fHed S & TR/ SMEg €) s AR It
g PToA! AR Ho AT AaTal SIFIST T ANGTSet DI Pl B
T G Pt 18 A1fecd! FasTelt 3 Yeiel BriaTe! avor aiar Ruic a8
A9 T ¢ THAT R Pl Thax BRI il 9er Uty sirel #Jnfeelt @
RIS qRIeTEe T didelt sMaeR ardiel fhafet I IReR
T foRafdl B1g U a1 SRIe el MR,

(Emphasis added)

6. The chargesheet also records that as far as accused No.1 — Aniket
alias Bunty Narayan Jadhav, gang leader is concerned, there are total 14
cases registered and the present offence took place although the gang

leader was externed from Satara District.

7. The chargesheet records various aspects about the other accused
So far as role of the present applicant is concerned, the same is described

on page 1440 in the chargesheet, which reads as under :-

"SR ghHiep 0~ SAfAd Sth Ml A el & 33 aY, HHITR,

SO 1. 18

TS TR} F.-9 & SO TiaTe TEVIRT NG T AiETSel A
Waﬁ.waﬁmmﬁaa a@%ra;ﬁqgﬁmm-q
Jia GUBia Y STTe.

TR Tredfdiar it 7 A IeT ARt H-02 IM™

qfRERITET SO T Eeored %-9 I Uleg! ASeR EOR G
S W IRt I Bl HeMed UIs HEUrl 81gd HaRdl 3e

1

80 AT AASR IRT GO AqIR T dipd B AT P 9T
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AT ARSIV Ho T GA PROA] TATED TR ITRIGT AT Hedr
ﬁéaﬁawgmﬁww%q% o T U 5o
EIIYHT 7E T8 o RTET 7€ g R IR

(Emphasis added)

Thus, the material on record shows that, so far as the alleged offence is
concerned, the deceased was not only mercilessly assaulted, but his gold
ring was also removed from his finger. Thereafter, he was killed, his body
was burnt, and the ashes were thrown into the Krishna River. As per the
prosecution case and the material on record, the appellant — accused

No.7 has actively participated in the crime.

8. Before further considering the contention of the appellant, it is
necessary to set out the IPC offences as the learned counsel appearing for
the Appellant, on instructions, has stated that as far as the IPC offences
are concerned, the Appellant is not challenging the order framing charge
under the IPC. The IPC offences are under Sections 302, 307, 382, 120B,
396, 212, 201 r/w 34 of the IPC. The relevant IPC offence for the purpose
of appreciating the submission of learned counsel appearing for the
Appellant is under Section 396 of the IPC. Section 396 of the IPC is
concerning ‘dacoity with murder’ and provides that ‘if any one of five or
more persons, who are conjointly committing dacoity, commits murder in

so committing dacoity; every one of those persons shall be punished with
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death, or for life, or rigorous imprisonment for a term which may extend

to ten years, and shall also be liable to fin€ .

9. Section 391 defines ‘dacoity’ as ‘when five or more persons
conjointly commit or attempt to commit a robbery, or where the whole
number of persons conjointly committing or attempting to commit a
robbery;, and persons present and aiding such commission or attempt,
amount to five or more, every person so committing, attempting or

aiding, is said to commit ‘dacoity’.

10. Section 390 provides that - “In all robbery there is either theft or
extortion.

Theft is "robbery” if, in order to the committing of the theft, or in
committing the theft, or in carrying away or attempting to carry away
property obtained by the theft, the offender, for that end, voluntarily
causes or attempts to cause to any person death or hurt or wrongful
restraint, or fear of instant death or of instant hurt, or of instant wrongful
restraint.”

“Extortion is "robbery” if the offender, at the time of committing
the extortion, is in the presence of the person put in fear, and commits

the extortion by putting that person in fear of instant death, of instant
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hurt, or of instant wrongful restraint to that person or to some other
person, and, by so putting in fear, induces the person so put in fear then

and there to deliver up thing extorted.”

11. Extortion is defined under Section 383 of the IPC as “Whoever
intentionally puts any person in fear of any injury to that person, or to
any other, and thereby dishonestly induces the person so put in fear to
deliver to any person any property or valuable security; or anything
signed or sealed which may be converted into a valuable security,

"

commits "extortion”.

12. Theft is defined under Section 378 inter alia as “Whoever,
intending to take dishonestly any movable property out of the possession
of any person without that person’s consent, moves that property in order

to such taking, is said to commit theft.”

13. As already noted hereinabove, the learned Counsel appearing for
the Appellant has stated that as far as the IPC offences are concerned, she
has instructions not to challenge the impugned order by which charge is
framed inter alia with respect to the IPC offences. The relevant IPC
offences are already set out hereinabove and the ingredients of the said

offences are discussed hereinabove. In this back ground of the matter,
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the only question which is before us for consideration is whether the
charge can be framed under the provisions of the M.C.O.C. Act i.e. under
Sections 3(1)(1)(ii), 3(2), 3(3) and 3(4). Thus, it is clear that relevant

section is Section 3 which reads as under :-

“3. Punishment for organised crime
(1) Whoever commits an offence of organised crime shall, -

(1) if such offence has resulted in the death of any person, be
punishable with death or imprisonment for life and shall also
be liable to a fine, subject to a minimum fine of rupees one lac;

(i) in any other case, be punishable with imprisonment for a
term which shall not be less than five years but which may
extend to imprisonment for life and shall also be liable to a
fine, subject to a minimum fine of rupees five lacs.

(2) Whoever conspires or attempts to commit or advocates,
abets or knowingly facilitates the commission of an organised
crime or any act preparatory to organised crime, shall be
punishable with imprisonment for a term which shall be not
less than five years but which may extend to imprisonment for
life and shall also be liable to a fine, subject to a minimum fine
of rupees five Iacs.

(3) Whoever harbours or conceals or attempts to harbour or
conceal, any member of an organised crime syndicate shall be
punishable with imprisonment for a term which shall not be
less than five years but which may extent to imprisonment for
life, and shall also be liable to a fine, subject to a minimum
fine of rupees five lacs.

(4) Any person who is a member of an organised crime
syndicate shall be punishable with imprisonment for a term
which shall not be less than five years but which may extend to
imprisonment for life and shall also be liable to a fine, subject
to a minimum fine of rupees five lacs.

(5) Whoever holds any property derived or obtained from

Uday S. Jagtap 8 of 25




906-1002-2025-APEAL (CR).doc

commission of an organised crime or which has been acquired
through the organised crime syndicate funds shall be
punishable with a term which shall not be less than three years
but which may extend to imprisonment for life and shall also
be liable to fine, subject to a minimum fine of rupees two lacs.”

(Emphasis added)

14. ‘Organised Crime’ is defined under Section 2(1)(e), which reads as
under:-

“[(e) '"organised crime" means, any continuing unlawful
activity, by an individual, singly or jointly, either as a member
of an organised crime syndicate or on behalf of such syndicate,-

(i) by use of violence or threat of violence or intimidation or
coercion, or other unlawful means, with the objective of
gaining pecuniary benefits, or gaining undue economic or other
advantage for himself or any other person or promoting
insurgency, or

(ii) (ii) by cultivating, producing, manufacturing, possessing,
selling, purchasing, transporting or storing of narcotic drugs or
psychotropic substances in commercial quantity, as notified
under the Narcotic Drugs and Psychotropic Substances Act,
1985 (61 of 1985), in contravention of the said Act or rules
framed thereunder, with the objective of gaining pecuniary
benefits, or gaining undue economic or other advantage for
himself or any other person;]”
(Emphasis added)

15. ‘Organised crime syndicate’ is defined under Section 2(1)(f), which
reads as under :-
“(f) "organised crime syndicate”" means a group of two or
more persons who, acting either singly or collectively;, as a

syndicate or gang indulge in activities of organised crime;”
(Emphasis added)
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16. ‘Continuing unlawful activity’ is defined under Section 2(1)(d),

which reads as under:-

“2(1)(d) ‘"continuing unlawful activity" means an activity
prohibited by law for the time being in force, which is a
cognizable offence punishable with imprisonment of three
years or more, undertaken either singly or jointly, as a member
of an organised crime syndicate or on behalf of such syndicate
in respect of which more than one charge-sheets have been
filed before a competent Court within the preceding period of
ten years and that Court has taken cognizance of such
offence;”
(Emphasis added)

17. Thus, what is important to note is that ‘organised crime’ means any
continuing unlawful activity, by an individual, singly or jointly, either as a
member of an organised crime syndicate or on behalf of such syndicate -
by use of violence or threat of violence or intimidation or coercion, or
other unlawful means, with the objective of gaining pecuniary benefits,
or gaining undue economic or other advantage for himself or any other
person or promoting insurgency. Organised crime syndicate is a group of
two or more persons who, acting either singly or collectively, as a

syndicate or gang indulge in activities of organised crime.

18. This is a case where it is the submission of Ms. Tapkire, learned

counsel for the Appellant that although the offence is very serious even
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under the IPC offences, however, the motive of the offence is that sister of
accused No.2 was having love affair with the deceased, which was not
approved by the accused No.2 and apart from that deceased had taken
from the sister of the accused No.2 money and gold. It is, therefore, her

contention that the motive behind the offence is personal vengeance.

19. As noted hereinabove, the organised crime inter alia means by use
of by use of violence or threat of violence or intimidation or coercion, or
other unlawful means, with the objective of gaining pecuniary benefits,
or gaining undue economic or other advantage for himself or any other
person or promoting insurgency. This is a case where as per the
prosecution case, deceased was not only killed but his Cell Phone and
Gold ring were stolen. In this back ground, it is relevant to note the
observations of the learned Additional Session Judge in paragraph Nos. 6

to 10, which reads as under :-

“06. Perusal of charge-sheet it will find that investigating
officer has described the role of each accused, in detail, played
while committing serious crime by hatching conspiracy for
committing the murder of Omkar Kailas Chavan by snatching
golden ring and mobile from him and assaulted Gaurav Sanjay
Matkar and Shoukat @ Munna Mashak Shaikh and destroyed
the body deceased Omkar by burning it secretly in order to
destroy the evidence.

07. Role of each accused played while committing crime has
been described in detail in charge-sheet running in 10 pages.
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They are in consonance with the statement of witnesses and
other material placed on the record. They go to demonstrate
that there are sufficient grounds for framing the charge.
Charge-sheet also reveals that how all the accused have
created terrorism by showing video of incident to one witness
Vaibhav Gulumbkar. Charge-sheet also unfolds that each
accused is having previous criminal background since
considerable period. Charge-sheet also reveals that each
accused persons appears to be the member of Organized Crime
Syndicate/Gang and they have committed the murder of
Omkar on account of fact that deceased had proposed the
sister of accused Rohan, and on that count also assaulted
above named witnesses in order to kill them. It also appears
that while committing crime accused persons have snatched
valuable property of deceased. Allegations made in the charge-
sheet against each accused persons are supported by reports,
panchnamas, the statements of four witnesses and various
documents such as panchanama, memorandum panchanama,
medical evidence, confessional statements etc. Record also
further reveals that Sanction Order dated 05/07/2021 passed
by Director General of Police Maharashtra State, Mumbai,
which was sanctioned after sending proposal by investigating
officer to the said authority. Record also reveals that there are
certain confessional statements of accused. It can be collected
from the record that prohibitory actions were taken against
accused Aniket, Varun, Nikhil, Pratik, Nitin, Rohit, Mazhaar
Noorahmed Shaikh and they have committed it's breach, for
committing other serious crime. Investigating officer appears
to have collected call records of the accused relating to the
incident in question. Record further indicates that
identification parade was carried out by Tahsildar and accused
persons were identified which appears to be sufficient to
connect them to the incident in question. It also appears from
the record that statement of witnesses namely, Sudhakar
Ramkrushna Bhandare, Saurabh Balasaheb Sutar, Gaurav
Sanjay Matkar, Balwant Jagannath Dhumal, Jeevan Nilkamal
Chetri, Sandip Dinkar Jadhav, Vaibhav Dilip Gulumbkar, Pravin
@ Ganesh Mansing Jadhav; Sanjay Krushna Gaikwad, Mazhar
Noormahammad Shaikh, Ganesh Machhindra Jagtap, Pushkraj
Laxman Bhosale, Anil Vilas Wadkar, Sesil Sunil Keshave,
Shoukat Mashak Shaikh, Sagar Ramdas Jedhe, Urnar
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Hashmuddin Momin, Kundlik Kisan Kanase, Kantilal Raya
Devrase, Aniket Sunil Shetye, Kanhaiyya Ranjitsinha Dalwale
were recorded u/s 164 of Cr.PC. Various incriminating material
touching to the crime appears to have been seized from the
houses of accused namely, Rohan Rajendra Jadhav, Rohit
Sanjay Ghadge, Samadhan @ Champya Rajendra Shinde,
Salim Khajasab Shaikh, Mahendra @ Pintu Hanmant Jadhav,
Pratik Pruthviraj Pawar and Shubham Ravindra Jadhav.
Mobiles of accused appears to have been seized for
investigation as per seizure panchanamas. It also appears that
u/s: 27 of Evidence Act, pocket of deceased and weapons used
in the crime appears to have been seized from accused Rohan
Rajendra Jadhav and Rohit Sanjay Ghadge. It also further
appears from the record that vehicle used in the crime was also
seized under execution of panchnama done under 27 of
Evidence Act. It also appears from the record that investigating
officer has collected the information about criminal
background of accused persons.

08. No accused has filed discharge application before Court.

09. After hearing learned A.PP and learned counsels for
accused named above, and having looked into the documents
and statements of witnesses filed on record along with charge-
sheet, I am satisfied that there is prima facie case based on the
material described above and sufficient evidence which is able
to make out prima facie case against each accused mentioned
above.

10. As such, having considered above described material
placed on record, according to me there is sufficient material
and grounds available on record to frame the charges against
all accused persons for the offences punishable u/ss. 302, 307,
364, 120 (B), 396, 212, 201 read with Section 34 of Indian
Penal Code and offences punishable u/ss. 3(1) (i) (i), 3(2),
3(3) & 3(4) of The Maharashtra Control of Organized Crime
Act, 1999 and under Section 143 of Bombay Police Act. Hence,
following order is passed.”
(Emphasis added)
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20. Thus, the learned Additional Sessions Judge has after taking into
consideration the material on record for the purpose of framing of the
charge has held that there is sufficient material and grounds available on
record to frame the charges against all the accused persons for the IPC

offences as well as offence under the M.C.O.C. Act.

21. As set out hereinabove, this is a case where the prosecution case is
that the deceased was murdered inter alia for the purpose of committing
dacoity and actually the Cell Phone and Gold ring of the deceased were

stolen.

22. Ms. Tapkire, learned counsel for the Appellant has relied on the
confessional statement of co-accused — Vaibhav @ Chimya Gajanan

Shewate. The relevant part of his statement is as under :-

"f2.08/09/2039 I FHIB! q0.00 1. BRIGA YT I Yeof Tamed
ST, ALY HY YSoT HRGMT ST Tl T &R A G Wfclep JaR & Fell
Weel. JATETl S0 ! T BT, T 37Fel =it R 7 Aell. g
SURT .30 d1. RAq I T I, MR I8! GowIal cldbetell Hfdd
TaR T AldTSe] HUITHTS T |I.8T 900 AIER IR-dAa™ IFd IHth
MedT ¥t I A, 3 Tth MedT Il I qidRe

T HdTge e, It Ufde UaR g AT S MedT

IrId fhRepIss 1S ST, IR HI I Ufded JaR 3™ 1.8, 900 TSIgo g
awsﬁﬁ,aﬁa%ﬁ@mﬁqﬁmwwx.oomww
I Rgdelt JAsell T Pige! o=l ASaN Nal. 3 Ay
TR A ATedrsral ST S det AR I T JegH TFalell 311d g
Py Sldel, FR 3T A TR mmﬁﬁa’r, a9 Srfida %
St ST BT, Tl P! A, AT FEY qreFarSa UIRE)
oo & T, TR e e, S frr Srya, afaw Ik, AT
IS, G SHth 9T foie 3Ry 8l anfor O WRa AdH} IRT SEST Ho
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HISTH! ARSIV PR 8. THT O IO B MNeed, e AR, Frar
I BN, AR e o o RNt el BT ARG, TR @
! Y, SPR TN A AT WG A TEN SRR DT I 7
ﬁ%@aﬁaﬁwwaﬁaﬁaﬁmﬁ,s?fqmmmaﬁam
ke <grer O ae. < & e WifieT 3e, TEU ST Tel JfAehd
S STt SET T FIUITe ARART 31 FgUITe]. IR S8l FSTAT STe}
!)nga‘r PIE DM T PR FEIIT I 3Nt S0 JTer & 9IS
REIV Pefl. M Fiffidlel DY AR P&l Hae AN =T I
ﬁrtw 3 HicTel. TR PIET G5 FoAT FTell 0T A0 Tredm &
TSI $T IABR TG, IRT ATRR FFAT _ SFTerell SigA T Qreft NI
e e, g St faw Sea, afer 9, Q‘réams?r T %
T e, aﬁ%mﬁsa&“fm S1er i S, QAT TS, AT S
e Y, IS STSN, T UAT, e ST, % e, Fig O fig
STET 3R TRETN B B, P G A NIRRT SR, areat
NI 2rEeT WY JTeR AT 31Tl 6, AT Giefld . AR
& Ao, R NPR T & IAFT R TR TS . At
ETeTaTel I e, @ §Et e I AROEe I SagH a0l
Waﬁmqow@aa@qwﬁﬁm afe 99, e T,
WWW@%HWW@WWWWWW
SIFER DS TS ol BRI, MR STl 9d IR DI AT it
MR Fegn I a5 dofid sficemed uge SvaT Hifidel 8.
meﬁaﬂamaﬁwmwgﬁm
J&M §¢) SEd I AR FAHT TS THUIN i,
TiTed f, e e, e TAR, SR St WeAT e, S St
S ST 3R qGAY, AT T Qe T AT HeRERIhet TredT Feve
TSI 91 UvaN el dgF el gdud fedel! WieaaR JTTel.
T I MEIAT ISR 915 Jefict 3™ St Med AT Qe et
BIcll, 30 T 3¥eted] Ul ebralsT HICR HRIperaR glcll. fHie Jser S
9o TSI ATel AT 3NBR BN q1eT I RIe MY 7L o], A
AT e fSTR IS, didll ATEl 31 Ug 3l 3fihR Tl ATell
UG TTART 2 e 39 SR T JMTIeT I AR et e BT
T, Tl AICR ARIGdR A TTEd, T St 9w e 7 Fdfla
Hﬁ%aﬁmﬁaﬁamﬁa:ﬁmqﬁmq@rézﬁﬁﬁ qer Sferex i+t e
JURET a1 TR STl 38 3N ifider, &I e e, SReter 9,
T B gedT e I feR Fegnr I gge 31et. AR PR
TegTul ATell e TS HEY g Bg STl dTod ieT Y Hieed e

UTId 9T e TS A F9RIe ISR SiTe Uidell. e Raue fSSmR
TG SBR T Tl A Sth Medy Weel, THTEH Sth T fare
i+t mlen f3nfid erdell. IFR Hell 9 3™ off S} el amee

foRI® A UeRQR HICTNES MR I 3 AW Uiall Mt & q
e, e ek T g TEIdie Jaoi 3Ie! Wil Iao dral Hed
qiold AT, PIET B STTFETAT JTfeha Foth Sl SEd AT T ATToIT
wificel. 3o dielt Mt w1t Hrg Bg Fare MEIGA et AR
BT e Q9 T e, foNes YevgR WicaraR =, $ferd i Aqd,
Ufde JaR, 3BT SH MedT JGat, 39 Fth Mes, Dl FeR q O
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TStcler Taotur B1al. ielt TTEidiel MEiaa Siuel Moy 3Te JTe’ I A,
3MAG TS 3TFa! Uiall TSI ST AT,

f3.04/09/3029 s UBIC 0%.00 L. 3TfThd Hth §CI ARV ATE,
fdler AR 3R 31 Siae fIRa® efiel UGRYR HIcHTNIas 3ilel. TTaTell
St STEa I TS U Aificel, dH e Idei, fare SRR
TS T Gl TS UG YoT I a1t 0,00 dT. Tl AToTd AT It el
dtoraR off, 31T Hth TN, 3187 A9d At AR 31T et a¥fetl
ST, et AR TR Fifie Y, SR T T DT ST, TR
a@aﬁqaﬁamﬁémaﬁwﬁaﬁ mmqu
IHR, ATFE] o aIvel TedT g T affoigo H1. 0800 dl. g
PICETYR I NPes BlcaAd HET. 1. 30, T, YIgaal U JT T,

f2.0€/09/2039 TSl AR 4.30 g1, 3G Heo b Hth Fct e
ITd AU PIeaTgR JYA Slval MSAT UG FIART I TRIER Dictl
S AR Ulell I Saod 3feha St 4t STTerd 81 ATl fee
TR MM, 70 FREfle AR &1 @iell 3a% Uil MRl SHall. TR
Waﬁ%ﬁ&éwmaﬁﬁwm@aﬁgw el o
fAcTaR PO HTEl AT, Jral T AR] Tl I ST, TR Fell
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(Emphasis added)

Even perusal of the above confessional statement of the co-accused, on
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which Ms. Tapkire, learned counsel for the Appellant has heavily relied,
clearly show that the offence under the provisions of M.C.O.C. Act for

which charge has been framed, is made out.

23. Ms. Tapkire, learned Counsel has relied on decision of Division
Bench of this Court in the case of Govind Sakharam Ubhe (supra) and

more particularly paragraph nos. 37 and 38, which read thus :-

“37. But even otherwise, if all provisions are read together we
reach the same conclusion. Section 2(1)(d) which defines
‘continuing unlawful activity’ sets down a period of 10 years
within which more than one charge-sheet have to be filed. The
members of the crime syndicate operate either singly or jointly
in commission of organized crime. They operate in different
modules. A person may be a part of the module which jointly
undertakes an organized crime or he may singly as a member
of the organized crime syndicate or on behalf of such
syndicate undertake an organized crime. In both the
situations, the M.C.O.C. Act can be applied. It is the
membership of organized crime syndicate which makes a
person liable under the M.C.O.C. Act. This is evident from
Section 3(4) of the M.C.O.C. Act which states that any person
who is a member of an organized crime syndicate shall be
punished with imprisonment for a term which shall not be less
than five years but which may extend to imprisonment for life
and shall also be liable to fine, subject to a minimum of fine of
Rs.5 lakhs. The charge under the M.C.O.C. Act ropes in a
person who as a member of the organized crime syndicate
commits organized crime i.e. acts of extortion by giving
threats, etc. to gain economic advantage or supremacy, as a
member of the crime syndicate singly or jointly. Charge is in
respect of unlawful activities of the organized crime syndicate.
Therefore, if within a period of preceding ten years, one
charge-sheet has been filed in respect of organized crime
committed by the members of a particular crime syndicate, the
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said charge-sheet can be taken against a member of the said
crime syndicate for the purpose of application of the M.C.O.C.
Act against him even if he is involved in one case. The
organized crime committed by him will be a part of the
continuing unlawful activity of the organized crime syndicate.
What is important is the nexus or the link of the person with
organized crime syndicate. The link with the ‘organized crime
syndicate' is the crux of the term ‘continuing unlawful
activity'. If this link is not established, that person cannot be
roped in.

38. In order to substantiate our construction of Section 2(1)
(d) of the M.C.O.C. Act, we will take hypothetical example of
accused 1(A), accused 2(B), accused 3(C) and accused 4(D),
who are members of the organized crime syndicate and who
have committed crimes within preceding ten years. Insofar as
accused A is concerned, it is alleged that he has committed an
offence resulting in the death of any person which is
punishable with death or imprisonment for life as described in
Section 3(1) of the M.C.O.C. Act. Accordingly, one charge-
sheet is filed against him. Insofar as accused B is concerned, it
is alleged that he has committed an offence resulting in the
death of any person which is punishable with death or
imprisonment for life as described in Section 3(2) of the
M.C.O.C. Act. Accordingly, one charge-sheet is filed against
him. Likewise, insofar as accused C is concerned, it is alleged
that he has committed an offence resulting in the death of any
person which is punishable with death or imprisonment for
life as described in Section 3(3) of the M.C.O.C. Act.
Accordingly; one charge-sheet is filed against him. Finally; it is
alleged that accused D is a member of organized crime
syndicate as described in Section 3(4) of the M.C.O.C. Act and
as such has indulged in organized crime and against whom
also one charge-sheet is filed.”
(Emphasis added)

Admittedly, in this case charge-sheet is filed against the other co-accused.

Uday S. Jagtap 18 of 25



906-1002-2025-APEAL (CR).doc

24. Ms. Tapkire, learned Counsel also relied on the Full Bench decision
of this Court in the case of Jagan Gagansingh Nepali @ Jagya (supra) and
more particularly observations made in paragraph No. 38 of the same,
which read as follows :-

‘B8 i The legislative intent is clear, that M.C.O.C.
Act is for curbing the organised crime. Unless there is prima
facie material, firstly, to establish that there is an organised
crime syndicate and, secondly; that organised crime has been
committed by any member of the organised crime syndicate or
any person on behalf of such syndicate, the provisions of
M.C.O.C. Act cannot be invoked. In the earlier paragraph we
have discussed in detail as to what are the ingredients so as to
constitute an offence of "organised crime". The prosecution
will, therefore, have to firstly establish that there is an
organised crime syndicate. It will have to satisfy that there
exist the ingredients of "continuing unlawful activity". It will
thereafter have to satisfy that the ingredients of the "organised
crime” as spelt out by us hereinbefore exist, prior to invoking
the provisions of M.C.O.C. Act. We are, therefore, unable to
accept the contention that if the wider meaning is given, the
M.C.O.C. Act can be invoked even for sundry offences. As held
by the Apex Court in the case of Ranjitsing Brahmajeetsing
Sharma (supra), merely because the person who cheats or
commits a criminal breach of trust more than once, the same
by itself may not be sufficient to attract the provisions of
M.C.O.C. Act. By the same analogy, if a person commits
murder more than once, would not by itself be sufficient to
attract the provisions of M.C.O.C. Act. At the cost of repetition,
we make it clear that unless all the ingredients to constitute
the offence punishable under M.C.O.C. Act are available, it
will not be permissible to invoke the provisions of M.C.O.C.
Act.”
(Emphasis added)

Even on the touchstone of the above statement of law, if the factual
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aspects in this case are examined, then also it is clear that prima facie
offence under M.C.O.C. Act is made out for framing of charge. Apart
from the other aspects which have been discussed hereinabove, it is also
required to be noted that learned APP has pointed out statement of
Gaurav Mankar (pg. 1512) recorded under Section 164(5) of the Cr.RC.
and more particularly last paragraph of page 1515, which reads as

under :-

"< f3epToft Haprest Sft Het Bt <ftar Jet Eich. Y STFgTeT SIET SFaRie
PUS PIEICI det TV i 7 SR HERIet BUS Blaeil. R Hell
GBI ST AT IFTeTeT el Bl T fSH1oft SR AT sierel g Tel
HIGIM ARSIV FRUIRT AT dbell. S o HATE! PO ARETVT HRel
g, ﬁmwﬁﬁaaﬁ#aﬁ%aﬁaaﬁﬁwsﬁ oS JBH
il Fel STt @ielld T9ae 9 I8l SNPR IR JREN $O AN,
mewﬁwmﬁmammm
meéﬁﬂ Eb—l—&pf dool YN YSAT AT XEJIT Hedl
TSITIT B STTAT TSI T FAT B FaIed q0.00 o o=t
mmm AT B ST Tdear 3T =t afSerm at

(Emphasis added)

25. Thus, the material on record clearly shows that the accused has
hatched conspiracy for committing the murder of Omkar Kailas Chavan
inter alia with a motive of snatching golden ring and mobile from him
and assaulted Gaurav Sanjay Matkar and Shoukat @ Munna Mashak
Shaikh and destroyed the body of deceased Omkar by burning it secretly
in order to destroy the evidence. Thus, there is material on record to
frame charges even under Sections 3(1) (i) (ii), 3(2), 3(3) and 3(4) of the

M.C.O.C. Act.
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26. Learned APP has relied on the judgment of the Supreme Court in
case of Zakir A. Mirajkar (supra). The relevant paragraphs are paragraph

Nos. 77 to 79, which read as under :-

“77. From the analysis above, the appellants' submission that
the allegation of engaging in illegal gambling would not
sustain the invocation of the penal provisions of Section 3(2)
M.C.O.C.Act is simplistic. Although gambling may not, by itself,
constitute an organized crime, it may be the route through
which the accused are abetting the commission of organized
crime. The question of whether the appellants are in fact
abetting organized crime in this manner, is to be determined at
the stage of trial. Similarly, the question of whether offences
under the IPC would attract M.C.O.C.Act in the present case is
to be determined at the stage of trial and depends on the facts
and circumstances of each case. The observation in Lalit
Somdatta Nagpal (supra) that some degree of coercion or
violence is required to charge an accused under provisions of
M.C.O.C.Act must be read together with Section 2(1)(e) which
recognizes that "other unlawful means" may be used while
committing organized crime, in addition to coercion and
violence.

c. More than one charge-sheet is not required to be filed with
respect to each accused person.

The appellants have argued that in the preceding ten years,
more than one charge-sheet has not been filed in respect of
each of them. This submission does not hold water. It is settled
law that more than one charge sheet is required to be filed in
respect of the organized crime syndicate and not in respect of
each person who is alleged to be a member of such a syndicate.

78. In Govind Sakharam Ubhe v. State of Maharashtra, 2009
SCC OnLine Bom 770 a two-judge Bench of the Bombay High
Court, speaking through Justice Ranjana Desai (as the learned
judge then was) held that:
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"37. Section 2(1)(d) which defines ‘continuing unlawful
activity sets down a period of 10 years within which more than
one charge-sheet have to be filed It is the membership of
organized crime syndicate which makes a person liable under
the M.C.O.C.Act. This is evident from section 3(4) of the
M.C.O.C.Act which states that any person who is a member of
an organized crime syndicate shall be punished with
imprisonment for a term which shall not be less than five years
but which may extend to imprisonment for life and shall also
be liable to fine, subject to a minimum of fine of Rs. 5 lakhs.
The charge under the M.C.O.C.Act ropes in a person who as a
member of the organized crime syndicate commits organized
crime ie. acts of extortion by giving threats, etc. to gain
economic advantage or supremacy, as a member of the crime
syndicate singly or jointly. Charge is in respect of unlawful
activities of the organized crime syndicate. Therefore, if within
a period of preceding ten years, one charge-sheet has been
filed in respect of organized crime committed by the members
of a particular crime syndicate, the said charge-sheet can be
taken against a member of the said crime syndicate for the
purpose of application of the M.C.O.C.Act against him even if
he is involved in one case. The organized crime committed by
him will be a part of the continuing unlawful activity of the
organized crime syndicate. What is important is the nexus or
the link of the person with organized crime syndicate. The link
with the 'organized crime syndicate' is the crux of the term
‘continuing unlawful activity'. If this link is not established,
that person cannot be roped in."

79. Other courts, too, have held that persons who are alleged
to be members of an organized crime syndicate need not have
more than one charge-sheet filed against them in an individual
capacity. Rather, charge-sheets with respect to the organized
crime syndicate are sufficient to fulfil the condition in Section
2(1)().”

(Emphasis added)

27. The Division Bench of this Court as approved by the Supreme

Court, has held that if within a period of preceding ten years, one
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chargesheet has been filed in respect of organised crime by the members
of a particular crime syndicate, the said chargesheet can be taken against
a member of the said crime syndicate for the purpose of application of
the M.C.O.C.Act against him even if he is involved in only one case. The
organised crime committed by him will be a part of the continuing
unlawful activity of the organised crime syndicate. It has been held that
what is important is the nexus or the link of the person with organised
crime syndicate. The link with the ‘organised crime syndicate’ is the crux
of the term ‘continuing unlawful activity’. If this link is not established,
that person cannot be roped in. This is a case where admittedly as far as
gang leader is concerned, there are 15 offences registered against him
and in those cases charge-sheets have been filed. In fact, he has been
externed from District Satara and the present crime has taken place
during that period, when the gang leader was externed from District

Satara.

28. Admittedly, the accused No.1 - Aniket alias Bunty Narayan Jadhav,
gang leader is the accused in this case and there are offences against
some of the co-accused. Although, it is correct that as far as the Appellant
is concerned there are no other offences, however, in view of the law laid

down by the Division Bench of this Court in case of Govind Sakharam
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Ubhe (supra), as approved by the Supreme Court in Zakir A. Mirajkar
(supra) it is very clear that if within a period of preceding ten years, one
charge-sheet has been filed in respect of the organised crime committed
by the members of a particular crime syndicate, the said chargesheet can
be taken against a member of the said crime syndicate for the purpose of
application of the M.C.O.C. Act against him even if he is involved in one

case. Thus, the said statement of law is squarely applicable to this case.

29. In case of Zakir Mirajkar (supra), the Supreme Court in paragraph
No.79 has observed that persons who are alleged to be members of an
organised crime syndicate need not have more than one chargesheet filed
against them in an individual capacity. Rather, charge-sheets with respect
to the organised crime syndicate are sufficient to fulfil the condition in
Section 2(1)(d) of the M.C.O.C. Act. Thus, it is clear that the order
passed by the learned Additional Sessions Judge of framing charge even

under the provisions of M.C.O.C. Act, is legal.

30. In case of Jagan Gagansingh Nepali @ Jagya (supra), what the full
bench has held that the legislative intent in enacting M.C.O.C. Act is very
clear that for curbing the organised crime, it has been held that unless
there is prima facie material, firstly, to establish that there is an organised

crime syndicate and, secondly, that organised crime has been committed
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by any member of the organised crime syndicate or any person on behalf
of such syndicate, the provisions of M.C.O.C. Act cannot be invoked.
These aspects have already been discussed hereinabove in detail. In
fact, in this case, there is prima facie material to establish that there is
organised crime syndicate and secondly that organised crime has been
committed by any member of the organised crime syndicate or any
person on behalf of such syndicate. Thus, the learned Additional Sessions
Judge has rightly invoked the provisions of M.C.0.C. Act and rightly

framed charges even under the M.C.O.C. Act.

31. Accordingly, there is no substance in the contentions raised by the

Appellant. The Criminal Appeal is dismissed.

[PRAVIN S. PATIL, J. ] [MADHAV J. JAMDAR, J.]
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