IN THE HIGH COURT OF JUDICATURE AT PATNA

CRIMINAL MISCELLANEOUS No.4418 of 2019
Arising Out of PS. Case No.-2 Year-2014 Thana- KACCHWA District- Rohtas

Asha Upadhyay W/o Sri Ajay Upadhyay @ Ajay Kumar Upadhyay Resident
of Village and P.O. Mangraon, P.S. Kachhawan, District - Rohtas at Sasaram,
the then Mukhiya of Gram Panchayat Raj, Mangraon, Block- Nasriganj,
District - Rohtas at Sasaram.

...... Petitioner/s
Versus
The State of Bihar
...... Opposite Party/s
Appearance :
For the Petitioner/s : Mr. Kumar Mangalam, Adv.
For the Opposite Party/s : Mrs. Rina Sinha, Adv.

CORAM: HONOURABLE MR. JUSTICE CHANDRA SHEKHAR JHA
ORAL JUDGMENT

Date : 20-07-2026

1. Heard the parties.

2. Present petition preferred by the petitioner
under Section 482 of Code of Criminal Procedure (in short
Cr.P.C.) for quashing of order dated 05.05.2017, passed by
learned A.C.J.M, Bikramganj, Rohtas, in Kachhawan P.S.
Case no. 02 of 2014.

3. As per prosecution case, petitioner being
Mukhiya of Gram Panchayat Raj, Mangraon alongwith
Panchayat Secretary had alleged to commit irregularities in
the distribution of the diesel subsidy to the farmers.

4. On the basis of written application of the

informant who is the Block Development Officer (in short
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BDO) of Nasariganj block, Kachhawan P.S. Case No. 02 of
2014 on 20.01.2014 was lodged against petitioner and other
co-accused person. Petitioner is the Mukhiya of the
concerned Panchayat.

5. Mr. Kumar Mangalam learned counsel for the
petitioner submitted that no case is made out against this
petitioner, in view of notification dated 26.07.2010 as issued
through memo no. 4442, Department of Agriculture, Bihar,
and therefore, impugned order dated 05.05.2017 qua
cognizance against petitioner is bad in eyes of law.

6. Explaining further, Mr. Mangalam relied mainly
on Para v ;& , ¥, ¥ of aforesaid notification, which is as

under:-

@T) TSI ST & R & I =TI
AT H I @ A [RAT ST | T AEE
THAT & [FEET F T AT & A TES faa™
RTINS ST TRITIHRT & 0T (RdT ST |

(F) TEET ¥qT & [FEE AT AEET
T H a9 99=d & 899 &47 | T FaE
&Y & [FE I & fau fafed smEeT va7 @ @ r
qATYT ®AT | AT 8q [Afad I~ Aqg= -3 AT &
T =19 e gafaad €9 8 IT &fehd ST auT
BY T T T T 398 & d6d & | $940 &7 &
e & OIS ST ST &l TSI d &l T 6T &P
Tea & fa=m T StramT | T /9T F Sed & o fafr
& i ST qerfaaiT g7 god @3 SrEeT d=9 =
T 89T g7 fafieT Ve g7 e &qe @
FEATI (AT ST | AT &qThwA & arT YR & TH
TIET AT a9 & JI | =TT gRT o & I
T /9T & v & o =T giafesa e s
T 4TI g S9H A9 [RAT ST " o e
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ET R &l STTE |

T & Teae & RaET § @ saee
T HAYAT TEs faam wiivanr, @s &'
TRTTS&ET & EIT [6/AT ST | U OTET g= o
F AEAT | AT @O g9 W I TEs 9@
TR 06 S FY TRITHERT S HT A & JIa[
&q Afaw g TaRITore & ST |

&) 99T T &AL & [RAET & [T e &
I 99T T & T ITH 86T § AFAfd SAfae
AT & AT 9T & FAIIT | TIT 376 1T ST | &
HIT JHT I T AT ageararid #i JEEM | T
e arqe & oo warfera sifaw 591 & oA feamt
FT AT A ITAH TS faehr T2 /e #Y
TRTTIERT & ERT [T S| SNt &7 | ATaSd
fa@var & & feam a7 s=51 Tfada fadmarstt &
FTer T 9T HHT 9% e ST 2T

&) A & 99T i9Ed gN=T g
AT FYHT & GAT THES (G TRIERET Al o@r
FATET & (@0 AT fmar ST arfe a7aamar

oo faer gufia fFaT ST 9+ |

7. Taking note of aforesaid notification, it is
submitted that the “Mukhiya” was not under obligation to
release the fund to the qualified farmer, rather same is the
duty of panchayat secretary. It is submitted that the
application preferred by farmers of panchayat was required
to be submitted before the concerned panchayat, whereas
for farmers of municipal areas same must be submitted in
the block. It is submitted that all applications received from
farmer be decided in the meeting of “gramsabha” as per
schedule decided by the District Magistrate. It is further
submitted by Mr. Mangalam that Gram Sabha is a statutory

body and is defined under Section 2(m) of Bihar Panchayat
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Raj Act 2006, which consists of person registered in the
electoral role pertaining to any village falling within the
territorial area of panchyat at village level. It is submitted
that all such applications received, as aforesaid be published
thereafter publically to invite the objections from any
individuals, and if any objection be received in furtherance of
publication same be sent to the “gram sabha” again by the
BDO, to publish revised list, if so required, in view of
objections. It is submitted that after final publications of
qualified farmers the funds was released by the secretary of
concerned panchayat. It is submitted that there is no role
attributed to elected mukhiya like petitioner to indulge in
distributions of fund or to decide any eligibility or objections
in terms of aforesaid notification as issued by Department of
Agriculture, Government of Bihar.

8. It is submitted by Mr. Mangalam that in view of
aforesaid notification of Government of Bihar which is an
unimpeachable piece of document, no criminal liability/ case
is made out against this petitioner, who is a elected mukhiya

and it is pointed out that just to settle local political
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differences and oblique motive with all melafidness, the
present false case was lodged against petitioner with
harassing attitude, and therefore, same is likely to be
quashed in view of State of Haryana and Others vs.
Bhajan Lal and Others reported in 1992 Supp (1) SCC
335.

9. It would be appropriate to reproduce the
paragraph no. 102 of the Apex Court decision in the case of
Bhajan Lal Case (supra), which reads as under:-

"102. In the backdrop of the interpretation of
the various relevant provisions of the Code
under Chapter XIV and of the principles of law
enunciated by this Court in a series of
decisions relating to the exercise of the
extraordinary power under Article 226 or the
inherent powers under Section 482 of the
Code which we have extracted and reproduced
above, we give the following categories of
cases by way of illustration wherein such
power could be exercised either to prevent
abuse of the process of any court or otherwise
to secure the ends of justice, though it may
not be possible to lay down any precise,
clearly defined and sufficiently channelised
and inflexible guidelines or rigid formulae and
to give an exhaustive list of myriad kinds of
cases wherein such power should be
exercised.

(1) Where the allegations made in the first
information report or the complaint, even if
they are taken at their face value and
accepted in their entirety do not prima facie
constitute any offence or make out a case
against the accused.

(2) Where the allegations in the first
informant report and other materials, if any,
accompanying the FIR do not disclose a
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cognizable offence, justifying an investigation
by police officers under Section 156(1) of the
Code except under an order of a Magistrate
within the purview of Section 155(2) of the
Code.

(3) Where the uncontroverted allegations
made in the FIR or complaint and the
evidence collected in support of the same do
not disclose the commission of nay offence
and make out a case against the accused.

(4) Where, the allegations in the FIR do not
constitute a cognizable offence but constitute
only a non-cognizable offence, no investigation
is permitted by a police officer without an
order of a Magistrate as contemplated under
Section 155(2) of the Code.

(5) Where the allegations made in the FIR or
complaint are so absurd and inherently
improbable on the basis of which no prudent
persons can ever reach a just conclusion that
there is sufficient ground for proceeding
against the accused.

(6) Where there is an express legal bar
engrafted in any of the provisions of the Code
or the concerned Act (under which a criminal
proceeding is instituted) to the institution and
continuance of the proceedings and/or where
there is a specific provision in the Code or the
concerned Act, providing efficacious redress
for the grievance of the aggrieved party.

(7) Where a criminal proceeding is manifestly
attended with mala fide and/or where the
proceeding is maliciously instituted with an
ulterior motive for wreaking vengeance on
the accused and with a view to spite him due
to private and personal grudge.”

10. In view of aforesaid factual submissions and
by taking note of fact as notifications no. 4442 dated
26.07.2010 of Department of Agriculture, Government of
Bihar categorically speaks that it is the “gram sabha” which

decides the eligibility of the farmer and also to reconsider if
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any objections received from BDO to decide eligibility to
receive diesel subsidy amount, where the fund of subsidy be
released by panchayat secretary in view of decision of gram
sabha, which is a statutory body creating no role of
mukhiya, in distribution of diesel subsidy, therefore, this
Court is convinced with the argument that no criminal case is
made out against this petitioner, who is an elected mukhiya
and therefore, the present impugned order is fit to be
quashed/ set aside.

11. In view of aforesaid and by taking note of
golden principles no. 1 and 7 of Bhajan Lal case (supra)
the cognizance order gua petitioner dated 05.05.2017

stands quashed/ set aside.

12. Let a copy of this judgment be sent to the

learned trial court forthwith, with LCR, if any.

(Chandra Shekhar Jha, J)

Sudha/-

AFR/NAFR NAFR

CAV DATE NA
Uploading Date 21.07.2026.
Transmission Date 21.07.2026.




