IN THE HIGH COURT OF DELHI AT NEW DELHI
+ ARB.P. 2033/2024

AXIS FINANCE LIMITED ... Petitioner
Through:  Mr. Vivek Malik and Mr. Vivek
Sinaha, Advs.
Versus
AMIT MAHLA &ORS. ... Respondents
Through:
CORAM:
HON'BLE MR. JUSTICE ANISH DAYAL
ORDER
% 21.02.2025

1. Pursuant to notice issued, no one appears on behalf of respondents.
The service report by the Registry states that the respondents were served
through email. Affidavit of service filed by the petitioner states that the
service has been done by email and has not bounced back.

2. Counsel for the petitioner states that respondents have also served
through speed-post.

3. This is a petition under Section 11(6) of the Arbitration and
Conciliation Act, 1996 (‘A&C Act’) seeking appointment of the Sole
Arbitrator arising out of the Facility Agreement dated 4" May 2022. Since
there were disputes, the petitioner invoked arbitration on 8" October 2024.
4, It is stated that the arbitration clause is contained in Clause 35 of the

said agreement. The arbitration clause reads as under:
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35, ARBITRATION

. Amy and all disputcs, claims, differences arising oul of or in conneclion with the Finance Documents and the Schedla(s) ol
Terms/Rapayment Schedule(s) alleched thereto or compliance with the provisions of i Finance Documenis shall be saflied by arbitration
in aeeordance witi the provisions of the Arbilration and Concliation Act, 1396 or any Stalulory amandmenls theraaf and shall ba referred o
a sola arbilralor 10 be appointed by the Lender, THE SEAT FOR SUCH ARBITRATION SHALL BE MUMBAI ANDIOR DELHI, AS MAY BE
DETERMINED BY THE LENDER, The cosis of such arilralion shall be bome by (he Borower(s). The language of the arbiration
proceedings shall be English. The award given by the aibilcalor shall be final and binding upon Ml the paries lo the Finance Documents.
The provisions of this Clause shall continue 1o be in forca in respect of any question, dispule or claim as mentioned in this Clause
notwithstanding the repayment of all duas undar he Facllity,

I. The final casts of such arbilration shall be bore by the lasing party or olhenvise as delermined in the arbilration award. If a pary is
required 35, lo enforge an arbilral award by legal action of any kind, lhe pary against whom such legal action is t1aken shall pay all
reasonable cosls and expenses and allomeys' fees, including any cosl of 2dditional lligalion or arbitrallon taken by the parly seeking lo
anforee the award, The provision of arbilralion clause contained herein shall continua in foree in raspect of any queslion, dispule or claim
as mentioned in clause abova nolwithslanding the repayment of Facilily.

THE TERMS OF FACILITY SHALL BE GOVERNED BY THE LAWS OF INDIA AND SHALL BE SUBJECT YO THE EXCLUSWE
JURISDICTION OF COURTS AND TRIBUNALS IN MUMBA! ANDIOR DELHI. Nothing conlained in this Clause shall it any righl of the
Lendar to take any proceedings in any courl or tibunal of competent jurisdiclion, nor shall the laking of proceedings in ona or mora
junsictions preclude \he taking of proceadings in any olher jurisdiclion whelher concurrently or not and the Borrower(s) irevocably submils
o, and accepts, ganerzlly and uncondiionally, the jurisdiclion of such courls and Libunals, and the Borower(s) irrevocably waives any
objection it may have now of in the fulure on Ihe graund of an inconvenianl forum.

iV, THE BORROWER(S} HEREBY EXPRESSLY ACKNOWLEDGES, AGREES, CONFIRIMS AND ADMITS THAT THE BORROWER(S) HAS
FULLY READ, VERIFIED. UNDERSTOOD AND IRREVQCABLY AGREED TO AND ACCEPTED AND DELIVERED ALL THE TERMS,
CONDITIONS AND PROVISIONS CONTAINED HEREIN AND THE $CHEDULE OF TERMS OF FACILITY BY SIGNING THE FACILITY
AGREEMENT.

iil.

. The Borrower(s) has execuled the Facilly Agraement wilh ull knowledge and understanding of the obligalions herein willngly underaken,
agreed and accepled andior THE BORROWER(S) AGREES THAT THE COMPLETE TERMS AND CONDITIONS OF THE TERMS OF
FACILITY HAVE BEEN EXPLAINED IN ENGLISH OR THE VERNACULAR LANGUAGE UNDERSTOQD BY THE BORROWER(S).

=3

5. In addition, the Arbitration Clause 35 specified that the seat for
Arbitration shall be in Delhi/Mumbai and the jurisdiction of the competent
Courts will be in Delhi/Mumbai, exclusively.

6. Counsel for the petitioner points out that the agreement in question
was executed in Delhi as evident from the locations specified.

7. As per the invocation notice dated 08" October 2024, a demand of
Rs.30 Lacs along with interest has been made which has now ballooned up
to a greater amount with passage of time, as per the counsel for the
petitioner.

8. The Supreme Court in Fugro Survey (India) (P) Ltd. v. Ramunia
International Services Ltd.(2012) 10 SCC 752 and Suprema Inc. v. 4G
Identity Solutions (P) Ltd. (2015) 13 SCC 122, and this Court in, Energy
Efficient Services Ltd. v. Merry Gold Enterprises 2023 SCC OnLine Del 2365
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and Aditya Birla Finance Ltd. v. Anjali Nag 2024 SCC OnLine Del 2568, in
similar situations, where the respondents did not appear before the Courts
despite issuance of notice and service being affected upon them , proceeded ex-
parte against such respondents and appointed the arbitrator.

9. Upon a conspectus of the averments contained in the petition and the
submissions made, this Court is of the opinion that there is a valid and
subsisting arbitration agreement between the parties, within the territorial
jurisdiction of this Court, the disputes stated to have arisen between the parties
do not appear ex facie to be non-arbitrable.

10. Considering the aforesaid, the petition is allowed. The following
directions are issued:

1) Ms. Mansi Sharma, Advocate (Mob. No. 9910201722) is
appointed as a Sole Arbitrator to adjudicate the disputes
between the parties.

i) The arbitration will be held under the aegis of the Delhi
International Arbitration Centre, Delhi High Court, Sher
Shah Road, New Delhi (‘DIAC’). The remuneration of the
learned Arbitrator shall be in terms of the Fourth Schedule
of the A&C Act.

1ii) The Sole Arbitrator is requested to furnish a declaration in
terms of Section 12 of the A&C Act prior to entering into
the reference.

Iv) It is made clear that all the rights and contentions of the
parties, including the arbitrability/maintainability of any of
the claim, any other preliminary objection, as well as claims

on merits of the dispute by either of the parties are left open
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for adjudication by the Sole Arbitrator.
v)  The parties shall approach the Sole Arbitrator on 07" March
2025,
11.  The petition is disposed of.
12.  Order be uploaded on the website of this Court.
ANISH DAYAL, J
FEBRUARY 21, 2025/MK/tk/bp
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