IN THE HIGH COURT OF DELHI AT NEW DELHI

Reservemn: 05.08.2025
Pronouncedon: 02.09.2025

(1)+ W.P.(C)3172/2019

(2)+

(3)+

BHARTI BAHUGUNA ... Petitioner
Through:  Mr. S. Sunil, Adv.
versus
KENDRIYA VIDYALAYA SANGATHAN & ORS
..... Respondents

Through: Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya
ChaturvediAdvs. for KVS
Ms. ShubhraParasharand Mr.
V. P.S.Charak,Advs.for UOI.

W.P.(C) 2113/2020

DURGA SHIVA KUMAR & ORS. ... Petitioners
Through:  Mr. Anirudh Gupta,Adv.
versus

UNION OFINDIA & ORS. ... Respondents

Through: Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya
ChaturvediAdvs. for KVS

W.P.(C) 2676/2020& CM APPLs.44100/2022 20317/2024

ANJALI DAS&ORS ... Petitioners
Through: Mr. K.K. Rai, Sr. Adv. with Mr.
S.K. Pandey,Mr. Anshul Rai,
Ms. SreshiChatterjeeMr. Rajan
Parmar, Mr. Chandrasekhad.
Chaualabbi and Mr. Awanish
Kumar, Advs.
versus
UNION OFINDIA & ORS ... Respondent
Through: Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya
ChaturvediAdvs. for KVS
Dr. Amar Nath Gupta and Mr.
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(4)+

(5)+

(6)+

(7)+

SantoshKumar Sahu,Advs. for
R-12,14,15and16.

W.P.(C) 9479/2020& CM APPL. 30500/2020

KENDRIYA VIDYALAYA SANGATHAN ... Petitioner
Through: Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya
ChaturvediAdvs. for KVS
versus
MS.NISHARANI . Respondent
Through:  Mr. RaviShankaRoy, Adv.

W.P.(C) 10278/202& CM APPL. 32534/2020

KENDRIYA VIDYALAYA SANGATHAN ... Petitioner
Through: Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya
ChaturvediAdvs.for KVS
versus
MS.RADHIKA JOSHI . Respondent
Through:  Mr. N. P.Joshi,Adv.

W.P.(C) 11077/202& CM APPL. 34583/2020

KENDRIYA VIDYALAYA SANGATHAN ... Petitioner
Through: Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya

ChaturvediAdvs. for KVS

Versus
MRS.SHRADHAKASHYAP AND ORS ... Respondents
Through: Dr. Amar Nath Gupta and Mr.

SantosiKumar Sahu Advs.

W.P.(C) 13002/202% CM APPL. 40981/2021

KENDRIYA VIDYALAYA SANGATHAN ... Petitioner
Through: Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya
ChaturvediAdvs.for KVS
Versus
SMT. SAROJSHARMA ... Respondent
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Through:  Mr.SureshSharmaAdv.

(8)+ W.P.(C)10818/2022

SMT.INDU WAHI . Petitioner
Through:  Mr.SureshSharmaAdv.
versus

UNION OFINDIA AND OTHERS ... Respondents

Through: Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya
ChaturvediAdvs. for KVS
Mr.AnuragAhluwalia, CGSC
with Mr.Keshav Sehgal, Adv.
for UOI
Ms.Avshreya Pratap Singh
Rudy, SPC with Ms.Usha
Jamnal,Ms.HarshitaChaturvedi,
Advs.for UOI.

(9) + W.P.(C) 104(8/2020& CM APPL. 32971/2020

KENDRIYA VIDYALAYA SANGATHAN ... Petitioner
Through: Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya
ChaturvediAdvs. for KVS
Versus
MADAN LAL PANERI .. Respondent
Through:

(10)+ W.P.(C) 748/2024

RITUSINGH . Petitioner
Through: Dr.Amar Nath Gupta and
Mr.SantostKumar, Advs.

versus
THE COMMISSIONER  KENDRIYA VIDYALAYA
SANGATHAN & ORS. ... Respondents

Through: Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya
ChaturvediAdvs. for KVS
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(11)+ W.P.(C) 766/2024

VUTLA SUBBARAO .. Petitioner
Through: Dr.Amar Nath Gupta and
Mr.SantostKumar, Advs.

versus
THE COMMISSIONER  KENDRIYA VIDYALAYA
SANGATHAN & ORS. ... Respondents

Through: Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya
ChaturvediAdvs. for KVS

(12)+ W.P.(C) 8970/2024

GURVINDERKAUR SANDHU ... Petitioner
Through: Dr.Amar Nath Gupta and
Mr.SantostKumar, Advs.

Versus
THE COMMISSIONER  KENDRIYA VIDYALAYA
SANGATHAN & ANR. ... Respondents

Through: Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya
ChaturvediAdvs. for KVS
(13)+ W.P.(C) 14455/2021

MR. P.RAMACHANDRA REDDY & ANR. ... Petitioners
Through: Dr.Amar Nath Gupta and
Mr.SartoshKumar,Advs.
versus
UNION OFINDIA & ORS. ... Respondents
Through:  Mr.RipudamarBhardwaj,CGSC
with  Mr.Kushagra Kumar,
Mr.Amit Kr. Rana, Advs. for
UOL.
Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya
ChaturvediAdvs. for KVS
(14)+ W.P.(C) 1440/2022

BIJAY KUMARJHA .., Petitioner
Through:  Mr.AbhishekSingh,Adv.
Versus
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THE
SANGATHAN & ANR.

Through:

(15)+ W.P.(C) 11465/2023

COMMISSIONER

KENDRIYA VIDYALAYA

..... Respondents
Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya

ChaturvediAdvs. for KVS

BHUPINDERJIT SODHI& ANR. ... Petitioners
Through: Dr.Amar Nath Gupta and
Mr.SantosiKKumar, Advs.
versus
THE COMMISSIONER  KENDRIYA VIDYALAYA
SANGATHAN & ANR. ... Respondents
Through:  Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya
ChaturvediAdvs. for KVS
(16)+ W.P.(C) 50/2024
USHA CHOUDHARY ... Petitioner
Through:  Mr.Kripa Shankar Prasad and
Mr.HarshJain,Advs.
versus
KENDRIYA  VIDYALAY SANGATHAN  THROUGH
COMMISSIONER & ORS. ... Respondents

Through:

(17)+ W.P.(C) 12211/2023
SMT.RAKESHKUMARI

Through:

Versus
THE COMMISSIONER
SANGATHAN AND ANR.

Through:

Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya
ChaturvediAdvs. for KVS

..... Petitioner
Mr.G. Natarajan Adv.
KENDRIYA VIDYALAYA
..... Respondents

Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya
ChaturvediAdvs.for KVS

(18)+ W.P.(C) 12991/202% CM APPL. 51223/2023
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CHANDRA CHOORPANDEY ... Petitioner
Through:  Ms.AnubhaDhulia, Adv.
versus

UNION OFINDIA AND OTHERS ... Respondents
Through: Ms.Nidhi Banga, SPC with

Mr.Sandeep Chaudhary, Adv.
for R-1/UOQI.

Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandlya
ChaturvediAdvs. for KVS

(19)+ W.P.(C) 16726/2023

ALOK KUMAR SHARMA & ANR. ... Petitioners
Through: Dr.Amar Nath Gupta and
Mr.SantostKKumar, Advs.

Versus
THE COMMISSIONER  KENDRIYA VIDYALAYA
SANGATHAN & ORS. ... Respondents

Through: Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya
ChaturvediAdvs. for KVS
Mr. N. K. BhatnagarMr. Arkam
Khan and Ms.Tanushree
Khandelwal Advs.

(20)+ W.P.(C) 1373/2024

AMIN UDDIN KHAN AND ANOTHER ... Petitioners
Through:  Ms.AnubhaDhulia, Adv.
Versus
THE  COMMISSIONER, KENDRIYA VIDYALAYA
SANGATHANAND ANR .. Respondents

Through: Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya
ChaturvediAdvs.for KVS
(21)+ W.P.(C)5718/2024

USHA KIRAN DHAMBDA .. Petitioner
Through:  Dr.AmarNathGuptaand
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Mr.SantostKKumar, Advs.

versus
COMMISSIONER KENDRIYA VIDYALAYA

SANGATHAN & ANR. ... Respondents
Through: Mr. U. N. Singh, Mr. D. N.

Singh and Ms. Sandhya

(22)+W.P.(C) 10032/2024

ChaturvediAdvs. for KVS

M. SAROJININANCY BALA & ORS. ... Petitioners

Through:

versus

Dr.Amar Nath Gupta and
Mr.SantostKKumar, Advs.

KENDRIYA VIDYALAYA SANGATHAN & ORS.

Through:

(23)+ W.P.(C) 6557/2024

ANKARAJU SAVITHRI DEVI

Through:

Versus
UNION OF INDIA & ORS.
Through:

..... Respondents
Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandya

ChaturvediAdvs. for KVS
Mr.Naginder Benipal, SPC with
Mr.Ankit  Siwach, Mr.Udit
Vaghelaand Mr.Arjun Baliyan,
Advs.

..... Petitioner
Dr.Amar Nath Gupta and
Mr.SantostKumar, Advs.

..... Respondents
Mr.Kshitij ChhabraSPCwith
Mr.KamaldeepAdv.
Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya
ChaturvediAdvs.for KVS

(24)+ W.P.(C) 9581/2024& CM APPL. 39347/2024

SMT KRISHNA DAS & ORS.

Through:
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versus
THE COMMISSIONER
SANGATHAN & ORS.

Through:

Mr.SantostKKumar, Advs.

KENDRIYA VIDYALAYA
..... Respondents

Mr. U. N. Singh, Mr. D. N.

Singh and Ms. Sandhya

ChaturvediAdvs. for KVS

(25)+ W.P.(C) 15137/2024 CM APPL. 63528/2024
KENDRIYA VIDYALAYA SANGATHAN THROUGH ITS

COMMISSIONER
Through:

versus

DIVYA TIWARI & ORS.
Through:

CORAM:

..... Petitioner
Mr. U. N. Singh, Mr. D. N.
Singh and Ms. Sandhya

ChaturvediAdvs. for KVS

..... Respondents
Dr.AmarNath Guptaand
Mr.SantostKumar Sahu Advs.
Mr.AbhishekTyagiand
Mr.Rajiv Mitra, Advs.

HON'BLE MR. JUSTICE NAVIN CHAWLA
HON'BLE MS. JUSTICE SHALI NDER KAUR

JUDGMENT

SHALINDER KAUR, J.

1.  The presentbatch of Writ Petitionsunder Article 226 of the

Constitutionof India, havebeenfiled to assailthe final Orderspassed

by the learnedCentralAdministrative Tribunal, PrincipalBench,New

Delhi (hereinafterreferredto as, 6 T r i b, witharlaltoying or

dismissingthe Original Applications( ¢ O Aeéd by the employeeof

the Kendriya Vidyalaya Sangathan( 6 K V &&king grant of the
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benefits under the General Provident Fund ( 6 BSRtum-Pension
Schemeof the KVS.

2. At the outset we may note that the batchof petitionsinvolve
similarissuesof law andarisefrom a commonbundleof facts though
the dates of joining, retirement and nature of appointmentare
different, therefore,it is deemedappropriateto adjudicatethemvide

this commonJudgnent.

FACTUAL BACKGROUND

3.  The brief factual matrix, so far asis relevantto the present
petitions is that pursuantto the recommendation of the Fourth
Central Pay Commission (CPC) Office Memorandum dated
01.05.198%4vasissuedby the Ministry of PersonnelPublic Grievance
and Pension,Departmentof Pensionsand P e n s i &Velfare, 016
switchrover of employeesfrom the Contributory Provident Fund
( 6 C PSEh@meto the PensionScreme,accordingto which all CPF
beneficiarieswho were in service of the Central Governmenton
01.01.1986and continueto remainin service were deemedto have
come over to the PensionSchemeunless on or before 30.09.1987,
they specifically opted to cortinue under the CPF Scheme.It was
further stipulatedthat the CPF beneficiarieswho werein serviceon
01.01.1986 but have since retired and in whose case retirement
benefitshave also beenpaid underthe CPF Scheme,will have an
option to havetheir rerementbenefitscalculatedunderthe Pension
Schemeprovided they opt for the samelatest by 30.09.1987and
refund to the Government,the Governmentcontribution to the
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ContributoryProvidentFundandthe interestthereon,drawnby them
atthetime of setlementof the CPFAccount.It wasstipulatedthatthe
option once exercised,shall be final. The relevantextractfrom the

saidOM is asunder:

i 3All CPF beneficiarieswhowerein service
on 1.1.1986andwhoare still in serviceon the
dateof issueof theseorderswill bedeemedo
havecomeoverto the PensionScheme.

3.2. Theemployee®f the categorymentioned
above will, however, have an option to
continue under the CPF Schemejf they so
desire. The option will haveto be exercised
and conveyedo the concernedHead of Office
by 30.09.1987in the form enclosedif the
employeeswish to continue under the CPF
Schemelf no option is receivedby the Head
of Office by the abovedate the employeesvill
be deemedo have comeover to the Pension
Scheme.

3.3. The CPF beneficiaries, who were in

serviceon 1.1.1986but havesinceretired and
in whose case retirement benefitshave also
beenpaid underthe CPF Schemewill havean

option to have their retirement benefits
calculatedunderthe PensionSchemerovided
they refund to the Government, the
Governmentcontribution to the Contributory
Provident Fund and the interest thereon,
drawn by themat the time of settlemenbf the
CPF Account.Suchoption shall be exercised
latestby 30.09.1987.

XXXXX
3.6 The option once exercised shall be final.
XXXXX

4.2 In the case of employees referred to above,
who come over or are deemed to come over to
the Pension Scheme, the Government's
contribution to the CPF together with the
interest thereon credited to tH@PF Account
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of the employee will be resumed by the
Government. The employees contribution
together with the interest thereon at his credit
in the CPF Account will be transferred to the
GPF Account to be allotted to him on his
coming over to the Pensiont&ned

4.  The KVS adoptedthe said OM dated01.05.1984ide OM No.
152-1/79-80/KVS/Budget/Partll dated 01.09.1988and decided to
implementit mutatis mutandis exceptthat the date of giving the
optionwasstipulatedas31.01.1989Therelevantportionsof the KVS

OM dated01.09.1988ead asunder:

A | nhe 51st Meeting of the Board of

Governors of the Kendriya Vidyaiaya
Sangathanheid on 31st May, 1988, it was
approvedthat Kendriya Vidyalaya Sangathan
will, implementmutatismutands the decision
taken by the Govt. of India on the
recommendation®f the Fourth Central Pay
Commissiorfor its employeedor the change
over from Contributory Provident Fund

Scheméo PensionSchemean the manneras
indicatedin the Ministry of Personnel,Public

Grievancesand Pensions(Deptt. Of Pension
and Pensioners'Welfare) O.M. No. 4/1/87

PIC dated1.5.1987.

2. It has, accordingly, been decided that
persongoining servicein the Sangatharon or
after 1.1.1986shall be governedonly by the
G.P.F-cumPensionSchemeand will haveno
option for C.P.F. SchemeHowever, for all
CPF beneficiaries,who were in service on
1.1.1986, the decision taken shall be
Implemented in the manner hereinafter
indicated.

3. All C.P.F. beneficiaries, who were in

service on 1.1.1986 and who are still in

serviceon the dateof issueof theseorderswill

be deemedo havecomeover to the Pension
Scheme.
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3.2 The employee®f the categorymentioned
above will, however, have an option to
continue under the CPF Schemejf they so
desired.The option will haveto be exercised
and conveyedto the concerned Head of
office/Principalby 31.1.1989.In duplicate,in
the form enclosed(one form may be sentto
this office while the other kept with personal
records of the employeeconcernedl if the
employeeswish to continue under the CPF
Schemelf no option is receivedby the Head
of Office/Principal by the abovedate and in
this office through them by 28.2.1989 the
employeesvill be deemedo have comeover
the Pension Scheme. The Head of
Office/Principals are to forward in one lot
options exercisedby employeedor retention
of CPF Schemereceivedby them, to reach
Sangathan'©ffice latestby 28.2.1989 where
no option to continueunderthe CPF Scheme
is receivedby themfrom any, a nil report be
sentby duedateviz. 28.2.1989.

3.3 The C.P.F beneficiaries, who were in

serviceon 1.1.1986, but. haye since retired

and in whose case retirement benefits have
also beenpaid under the C.P.F Schemeill

have option to have their retirementbenefits
calculatedunderthe PensionSchemerovided
they refund to the Sangathanthe Sangathan
contribution (Management Share) to the
Contributory ProvidentFund and the interest
thereon, drawn by them at the time of

settlementof the CPF account. Such option
shallbeexercisedatestby 31.1.1989.

XXXXX
3.6 TheOptiononceexercisedshall befinal.
XXXXX

4.2 In the caseof employeeseferredto above,
who comeover or are deemedo comeoverto
the Pension Scheme, the Sangathan's
contribution to the CPF together with the
interestthereoncreditedto the CPF account
of the employeewill be resumed by the
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Sangathan. The employees contribution
togetherwith the interestthereonat his credit
in the CPF accountwill be transferredto the
CPF account,to be allotted to him on his
comingovertothePensionSc h e me . 0

5. At this stage,it would be relevantto notethat Mr. K. K. Rai,
learned Senior Counsel for some of the employeesof the KVS,
pursuantto our Order dated 14.07.2025, furnished consolidated
written submission®n behalfof the employeesandsubmittedthatall
thewrit petitionscanbe categorizednto threecategorieswhich areas
follows:
|. Category A: Employeeswho had not opted to
continuein the CPF Schemeduring the prescribed
period of five months,that is, from 01.09.1988to
31.01.1989, in terms of the KVS OM dated
01.09.1988.
II. Category B: Employeeswho hadopted to continue
in the CPF Schemeduring the said five-month
periodfrom 01.09.19880 31.01.198%ndnow want
to switchoverto the GPFcum-PensiornScheme
lll. Category C: Employees who were direct
appointees  (or whose  services were
confirmed/regularised) between 01.01.1986 and
31.12.2003,when the CPF Schemewas not in
operation.
6. The learnedSenior Counselhas also provided us with a list,

splitting all the petitionsin the presentbatchinto the threecategories
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mentionedabove asunder:

Category'A' Category'B' Category'C'

W.P.(C) Nos.3172/2019| W.P.(C)  Nos.| W.P.(C)Nos.6557/2024
2113/2020, 9479/2020|2676/2020, 8970/202415137/2024,
1440/202210818/2022, | 14455/2021,and| 10408/20201373/2024
12211/2023748/2024, | Respondent and12991/2023
766/202411077/2020, |Nos.7,9 and11
16726/2023,11465/2023| in W.P.(C)
10278/2020,13002/2021| No. 11077/2020
5718/20249581/2024,
10032/202450/2024and
Respondenios.73 &
74in W.P. (C)
14455/2021.

7.  The common grievanceof the employeesis that they seek
retiral benefitsunder the GPFcumPensionSchemeinsteadof the

CPFScheme

8. Category A employeesclaim that they are eligible for the

benefitsunderthe GPFcumPensionSchemeas they neveroptedto

remainin the CPFSchemeand,therefore automaticallycameoverto

the GPFcumPensionSchemeas per the deemingprovision under
paragraph3.2 of the OM dated01.09.1988.Category B employees
claim that thoughthey hadinitially optedto continueunderthe CPF

Schemealuringthe prescribederiod,they shouldbe entitledto switch

over to the GPFcum-PensionScheme basedon principlesof parity

and equality, as similar opportunitieshad beengrantedto employees

in other organzations as also KVS employeesin other States.
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Category C employee<laimthatasperparagrapl? of the OM dated
01.09.1988persongoining servicein theKVS onor after01.01.1986
shall be governedonly by the GPFcumPensionSchemeand will
haveno option for the CPF Schemetherefore sincethey wereborne
in servicepostthe cut-off date,theywould automaticallycomeunder
the GPRcumPensionScheme.

9. It is the caseof the employeegshatin thisregard theyrequested
the KVS to considerthem underthe GPFcum-PensionSchemeand
also submittedrepresentationgor the same,which were however,
rejected promptingthemto approachihelearnedTribunal.

10. The learned Tribunal was pleasedto allow some OAs and
dismiss the others. Accordingly, the KVS has filed Writ Petitions
againstthe former, while the employeeshave filed Writ Petitions

againsthelatter.

DELAY AND LACHES

11. At the outset,we deem it appropriateto first addressthe
commonpreliminaryobjectionof delayandlachesraisedby the KVS

acrossall categories.

SUBMISSIONS ON BEHALF OF THE KVS

12. The learnedcounselfor the KVS submittedthat the present
batchof petitionsareliable to be dismissedn the groundof delayand
lacheslt wassubmittedthatthe actualcauseof actionaroseway back
in the year 1989, when the employeeswere askedto submit their
option forms in terms of the KVS OM dated 01.09.1988 He
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submittedthat thus, the employeescould not have approachedhe
learnedTribunal or this Court at sucha belatedstageto voice their
grievancesparticularlywhenin someof the casesthe petitionshave
beenfiled many yearsafter retirement,which is not permissiblein
law.

13. Thelearnedcounselociferouslyurgedthatthe employeedave
no right to receivethe benefitsunderthe GPFcumPensionSchene
by claiming that the saidright is a continuouscauseof action.It was
submittedthatevenif it is assumedhatthe KVS hadallowedthemto
make paymens$ underthe CPF Schemedespitenot having optedfor
the same,the employeescould haveraisedtheir grievancs within a
yearfrom whenthe OM dated01.09.198&ameinto effect thatis, the
periodof limitation prescribedor filing an OA, andnotbeyondthat.
14. Thelearnedcounselfurther submitta that the presentpetitions
aresquarelycoveredby the judgmentpassedy this Courtin DTC v.
Madhu Bhushan Anand, 2010 (172) DLT 668, and the employees
havefiled the presentpetitionsbelatedly,without any explanationfor
the delayandlachesin appoachingthe learnedTribunal and hence,
the petitions are liable to be dismissed.In support of the said
contention,the learnedcounselalso relied upon the judgmentof the
SupremeCourtin Union of India and Ors. v. M.K. Sarkar, (2010)2
SCC 59, and of this Court in Kendriya Vidyalaya Sangathanv.
Manju Sehgal 2021:DHC:937DB, and of the High Court of Kerala
in M.R. Indira v. Kendriya VidyalayaSangathan& Ors., 2023SCC
OnLineKer 11465.
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SUBMISSIONS ON BEHALF OF THE EMPLOYEES OF THE
KVS

15. Per contra the learnedcounselsfor employeessubmittedthat

the right to pension being a fundamentalright, could not be
circumscribedby taking recourseto the plea of delay and laches.
Reliancewas placedon the judgmentdated17.01.20190f Bombay
High Courtin W.P No. 1331/2017 titled Amita Ajit Desai& Ors. v.
Union of India & Ors.

16. It was also submittedthat insofar as the right to pensionis
concernedthe causeof actionis of a continuingnatureand,therefore,
the pleaof limitation would not arise.Hence,thee mp | o glane s 0
cannotbe rejectedmerely on the ground of delay. Reliancein this
regardwas placed on the decisionof SupremeCourt in Union of
India & Anr. vs.TarsemSingh, (2008)8 SCC648.

17. It wasfurthersubmittedthattherelianceof the KVS onthecase
of M. K. Sarkar (supra)is misplacedasthe factsof the said casedid
notincludeanydeemingprovision,which wasavailablein the present
batchof petitions The learnedcounselssubmittedthat in the present
casea legalfiction wascreatedby the OM wherebyemployeesvere
automaticallydeemedto have come over to the GPFRcum-Pension
Schemaunlessthey consciouslyopted otherwise andthe operationof
suchlegalfiction cannotbe negatedy subsequentonductor delayin
assertingights.

18. RegardingCategoryB employeesthe learnedcounselsurther
submitted that even employeeswho had initially opted for CPF

Scheme should be entitled to switch over to GPRcum-Pension
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Schemebasedon the principle of parity and equality, as similar
opportunitieshadbeengrantedto employeesn otherorganizationsas
also to KVS emgdoyeesby other High Courts and affirmed by the
SupremeCourt It was submittedthat delay cannotbe a groundto
denysuchbeneficialschemesvhenthe purposds employeewelfare.
19. For Category C employees,it was submitted that these
employees, being eithe direct recruits or employees
joining/regularizechfter01.01.1986were mandatorilyto be governed
only by the GPFcum-PensionSchemeas per clause2 of the KVS
OM dated 01.09.1988,and therefore any delay in claiming their
rightful benefitscannotprejudicetheir statutoryentitiement.

20. Thelearnedcounselssubmittedthatin thesepeculiarfactsand
circumstance®f the presentpetitions, employeescannotbe denied
their valuable right to claim benefit under the GPFcum-Pension
Schemafterretirement.

ANALYSIS AND FINDINGS
21. Ondueconsideratiorof the abovesubmissionsit maybe noted

thatthe doctrineof delayandlachespreventsthe grantof relief when
the delayis unreasonabland causesunfair prejudiceto the opposite
side. Lachess anequitableconcepthatconsiderghe consequencef
delay. Thus,in the presentatchof petitions,the lengthof delayand
the natureof the actsdoneduringthe courseof delaythatmight affect
rights of either party are to be consideredbefore exercising the
discretion in favour of the party that belatedly approachedthe
Tribunal.

22. Fromthe record,what emergeds that someof the employes
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hadfiled representationbeforethe KVS to claim benefitof the GPF
cum-Pension Schemeprior to their retirement while others filed
representationthereafterUndoubtedly thereis delayin thefiling of
the OAs beforethe learnedTribunalin mostcaseshowever,we have
to remainconsciousof the fact that employeedereinarelitigating to
claim financial benefis arising out of the GPFcumPensionScheme,
whichwasa beneficialschemeantendedfor employeewnelfare

23. To appreciatehe legal context,it is pertinentto note that the
Governmentof India, through OM dated 01.05.1987,introduceda
paradigm shift in the pension system for Central Government
employeesThe OM wasissuedto implementtherecommendationsf
the Fourth CentralPay Commissionwhich hadrecommendedhatall
CPF beneficiaies in serviceas on 01.01.1986would henceforthbe
deemedo be coveredunderthe GPFcum-PensionSchemerom that
date, unlessthey submitteda specific option to continueunderthe
CPF Schemewithin the prescribedime limit. The KVS adoptedthis
OM muatis mutandisthroughits OM dated01.09.1988extendingthe
cutoff dateto 31.01.1989%or its employees.

24. The Supreme Court ignion of India & Anr. v. S.L. Verma &

Ors,, (2006) 12 SCC 53, while dealing with similar issues, held that
by reason of the OMlated 01.05.1987, a legal fiction was created.

The Court observed that only when an employee consciously opted to

continue with the CPF Schemsuch employeevould not become a

member of theGPRcumPension Scheme. Once employees became

members of theGPFRcum-Pension Scheme by virtue of this legal

fiction, they would be deemed to hageme over to the pension
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scheme, whicla fortiori would mean that they no longer remained in
the CPF scheme, regardless of subsequent contributions made by them
or their emplger.

25. More recently, the SupremeCourt in University of Delhi v.
Smt. Shashi Kiran & Ors, (2022) 15 SCC 325, dealt with a
comprehensivéatch of casesinvolving three distinct categoriesof
employees(i) employeesvho hadnot exercisecanyoptionatall (the
R.N.Virmani batch- analogougo Category(A) in the presentcase
(i) employeesvho hadnot exercisedheir option by the cut-off date
but had exercisedthe option during extensions;and (iii) employees
who had consciouslyoptedfor CPF but later soughtto switch over
(the Shashi Kiran batch- analogoudo Category(B) of the present
case The Court categoricallyheld that switch over from the CPF
Schemeto the GPRcumPensionSchemeshall be permissiblein all
thesecategoriesandthat suchclaims would not be barredby delay,
lachesor limitation.

26. In this context,we may note that the learnedSingle Judgeof
this Court, in R.N. Virmani & Ors. v. University of Delhi & Anr.,
2014:DHC:2285, while dealing with employees who had not
exercisedany optionat all, rejectedthe objectionof delayandlaches,
holding that the right to pensionconstitutesa continuing causeof
action, placing relianceon Tarsem Singh (supra).The said view of
thelearnedSingleJudge,n fact, now standsaffirmed by the Supreme
Courtin ShashiKiran (supra) asnotedhereinabove

27. Accordingly, the objectionraisedby the KVS on the groundof

delay and lachescannotbe sustained As clarified in Shashi Kiran
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(supra) evenwhereanemployeehadavailedof the CPFbenefis, that
by itself cannotoperateas a bar to his entittementunderthe GPF

cumPensionScheme.Suchemployeesare to be treatedas Gleemed
pension opteesd in terms of KVS OM dated01.09.1988.The only

requirementn sucha case,asheld by this Courtin Delhi Transport
Corporation v. Anil Luthra, 2025:DHC:1708DB, would be for the
employeeto refundthe CPFbenefitsso availedby him at the time of

his retirementalongwith interest.

28. In this regard,it is appositeto note the observation®of Shashi

Kiran (supra)which areasfollows:

A51.According to the Notification dated 1-5-
1987,the employeegoining the serviceafter 1-1-
1986 would alwaysbe under GPF. With respect
to thosewho were in serviceon 1-1-1986, said
employeesvouldbedeemedo havefi omeo v e r O
to GPF unlessan option to continueto be under
CPF wasconsciouslyexercisedeforethe cut-off
date.Thus,whenthe Schemevasframedandwas
sought to be implemented, the authorities
concerned must have taken into account the
entire magnitude such as, the number of
employeesand the likelihood of impact on the
managementof the fund, so that reasonable
returns can be effectedby way of pensionupon
retirementof suchpersonsGoing by theintent of
the notification, thosewho were to opt for CPF,
were an exceptionand the generalrule was that
everybody after 1-1-1986 would normally be
coveredby GPF. It is in this contextthat the
number of original petitionersin ShashiKiran
batchof caseshasto be seen.Weare concerned
with only 75 persons On the other hand,the bulk
of people,namely,2469 employeesvere granted
the choice of reverseswitch over and they were
allowed all the benefits under GPF. It can
reasonablybe said that when the Notification
dated 1-5-1987 was issued,the authoritieswere
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consciousof the possibilitythat all the employees
mayfi ¢ 0 me eto GPF. With that possibilityin
mind, the fund was constitutedand the affairs
were arranged.The shift of those75 employees
would not in_any way affect the strengthand the
charader of the fund if a direction that the
entire contribution made by the authorities be
returned with reasonable rate of interest is
issued.These75 petitionershad approachedhe
Court in the year 2010.At this length of time, it
is not asif any floodgaesare going to openand
there will bedrain on the resourcesof the State.
A _direction can, therefore, be issued, as was
doneby the learned Single Judgein para 20 of
his judgmentin R.N. Virmani [R.N. Virmani V.
University of Delhi, 2014 SCC OnLine Del
2799] batch of casesand which aspectwas
mentioned in__the Letter dated 23-1-2017
referred to _in _para 31.4 hereinabove, for
recoupingthe contribution under CPF with 8%
simpleinterestperannum.

52. Consideringthe circumstancesn record, in
our view, the decisionrenderedby the Division
Benchof the High Courtin Shashibatchof cases
doesnot call for any interferenceexceptto the
extent of direction for recouping of the
contribution under CPF with 8% simpleinterest
per annum.lt is possiblethat at this length of
time, some of the employeesin Shashi Kiran
batch of casesmay not be interestedin switch
over to GPF. But an option mustbe affordedto
them in such manner as the authorities deem
appropriate. 0
(EmphasisSupplied)

29. Thedecisionof ShashiKiran (supra)hasalsobeenconsistently
followed by various High Courts. The RajasthanHigh Court in its
decision dated 27.07.2023 in D.B. Civil Writ Petition No.
16675/2022 titled The Commissioner, Kendriya Vidyalaya
Sangathan& Anr. v. Mrs. Gurmail Kaur, dealtwith KVS employees
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in similar circumstancesind held that switch overfrom CPFto GPF

cumPensionSchemeshouldbe permitted.Similarly, the High Court
of MadhyaPradeshin Ram Dayal v. Union of India & Ors,, 2024
SCC OnLine MP 3299 allowed similar claims of KVS employees
Significantly, the Special Leave Petitions filed againstboth these
decisions have been dismissed by the Supreme Court, thereby
affirming thelegal position.

30. More so, it is undisputed that certain employees made
representationto the KVS before their superannuatignseekingthe
benefitsunderthe GPRcumPensionScheme therefore,their claims
cannotbe brushedasideon the groundof delayandlaches.

31. In this backdrop,we may note the observationf the learned
Co-ordinateBenchof this Courtin Union of India & Ors.v. Namrata
Semwa) 2024:DHC:2896DB, readingthus:

i 7 From the aforesaid extracts of the
impugnedorder, it clearly emergeghat on the
onehand,thereis no option of the respondent
for beingcoveredunderthe CPF Schemafter
01.09.1988available and on the other hand,
there are representationamade by her right
from 1993requestinghe petitionersto include
her nameunder the GPF (Penson) Scheme.
Even though, learned counsel for the
petitionersis correctin urging that as heldin
Jaspal Kaur (supra) the mereabsenceof the
option form on the record may not alwaysbe
fatal, as an inferencecan also be drawn from
the contemporary docunents including
payslips,the fact remainsthat the respondent
had all along beenrepresentingfor including
her nameunderthe GPF (Pension)Schemes
per OM dated01.09.1988In the light of this
distinguishingfactors, where representations
were being all along madeby the respondent
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for being included under the GPF (Pension)
Schemethe ratio of the decisionin Jaspal
Kaur (supra)would not be applicableto the
present case. There is absolutely no
explanationby the petitionersas to why those
representdons submittedin 1993 and 1994
were not rejected if any such option to be
governedoy the CPF Schemeavasavailablein
therecordsofthepet i ti oner s. 0O

32. Furthermore, in judgment dated 29.10.2024 in W.P.
20091/2022titled Union of India & Ors.v. C.V.L. Annapurna, the
High Courtof Madrasheldasunder:

41 . €The ground realities of
as present cannot lose sight of. The private
respondents are all in service and have been
making representations before the employer
regularly. As we heae already indicated, it was
unnecessary to even require them to make
representations as their very O.M. dated
01.09.1988 requires Kendriya Vidyalaya
Sangathan to effect transition to the GPF
Scheme. This has not been done in the case of
the private respatents.

42. Hence, for a default committed by the
Kendriya Vidyalaya Sangathan, the employees
cannot suffer to say that their representations
and the institution of the applications before
the CAT were hit by the bar of limitation. This
submission does nappeal to us at all. Hence
we find that the ratio of the decisions cited by
Mr.Srinivasan, are entirely distinguishable as
on the facts of those cases and the facts and
legalities of the present matter.

43. At the risk of repetition, we must reiterate
that O.M.dated 01.09.1988 was by the
Kendriya Vidyalaya Sangathan itself putting
into motion a scheme of transition from CPF
to GPF and providing expressly that it is only
if the option had been exercised r fo

continuance that the employees would be
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retained in the CPF Scheme. There is hence no
merit or we may even say fairness in the
Kendriya Vidyalaya Sangathan taking the
present stand. They are also seen to have
complied with the orders in the cases of many
others similarly placed employees and hence
we see no justification for the present private
respondents being denied the same benefit.

33. For the employee(s)who made belatedrepresentatian post
retirementto disallowtheir claimson the groundof delaywould beto
createa situation of disparity amongstthe employeesin receiving
different postretiral benefitshaving servedin the sameorganization.
The sametherefore shouldnot be allowed, especiallykeepingin view
that the GPFRcum-PensionSchemewhich was a beneficial scheme
intendedfor the welfareof theemployees

34. Thejudgmentin thecaseof M.K. Sarkar (supra)doesnot assist
the KVS asthat caseinvolved fundamentallydifferent facts. In M.K.
Sarkar (supra),there was no deemingprovision which would have
automatically switched the employeesover to the new scheme.
Instead the employeesveregivenanoptionto switchoverto thenew
schemen placeof continuingunderthe CPF SchemeThe employee
in the said casewas affordedsuchan opportunityon eight occasions
overa periodof 22 years andstill hedid not opt for the newscheme
and continuedunderthe CPF Schemelt wasin this contextthat the
SupremeCourt held that the employeetherein,having beenaware of
the option for nearly 22 years could not at sucha belatedstagebe
permitted to asserta right to exercisethe same.Accordingly, the
petitionwasheldto befiled afteraninordinatedelay.The presentase

is distinguishable as it involves a deaning provision that
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automaticallybringsemployeesunderthe GPFRcum-PensionScheme
unlesstheyconsciouslyopt out within the stipulatedime.

35. Therefore the preliminaryobjectionof delayandlachesraised
by the KVS is herebyrejected.The legalfiction createdoy the OMs,
the beneficialnatureof the pensionschemethe continuing causeof
actionin pensionmatters,and the consistentudicial precedentsall
supportthe maintainability of these OAs/writ petitions despitethe
delayinvolved.Delayandlachesare,no doubt,significantfactorsthat
merit consideration however, in the presentcircumstancesas the
GPFRcumPensionSchemebeinga beneficialschemdantendedfor the
welfare of employeesacrossall three categoriesand consideringthe
specific legal context applicableto eachcategory,the claim of the
KVS employeesannotbe rejectedsolely on the groundof delayand
laches.

36. Having disposedof the preliminary objection,we now turn to

examinethe meritsof eachcategoryof employees.

CATEGORY -A

W.P.(C) Nos. 3172/2019, 2113/2020, 9479/2020, 1440/2022,
10818/2022, 12211/2023, 748/2024, 766/2024, 11077/2020,
16726/2023, 11465/2023, 10278/2020, 13002/2021, 5718/2024,
9581/202410032/2024W.P (C) No. 50/2024and RespondentNos.
73& 74in W.P.(C) 14455/2021.

37. The factual matrix in this category of petitions is similar,

inasmuchas the petitionersemployeesclaim that they did not opt to
remainunderthe CPFSchemendyettheKVS placedthemunderthe
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samensteadof the GPFRcum-PensiornrScheme.

SUBMISSIONS ON BEHALF OF THE EMPLOYEES OF THE
KVS

38. The learnedcounselson behalf of the employeesof the KVS

submittedthat noneof the employeedalling underCategoryA, had

hadexercisedhe optionto continueunderthe CPFSchemaewithin the

periodpresribedin the KVS OM dated01.09.188 and therefore by

virtue of the deemingprovision containedin paragrapt of the said

OM, such employeesautomaticallyswitchedover to the GPFcum

PensionSchemeThelearnedcounselsubmittedthataccordingly the

employeesshould have receivedthe benefits under the GPFcum

PensionSchemeatfter the cut-off dateof 31.01.1989as stipulatedin

KVS OM dated01.09.1988.

39. While placingstrongrelianceon the judgmentsof the Supreme
Courtin S.L. Verma (supra)and ShashiKiran (supra) the learned
counselssubmittedthat in S. L. Verma (supra),the SupremeCourt
hasheldthatthe OM dated01.05.198reateda legalfiction whereby
all CPFbeneficiariesn serviceason 01.01.1986vould be deemedo

have switchedover to the PensionSchemeunlessthey specifically
optedto continueunderCPF by 30.09.1987therefore,only whenan

employeeconsciouslyoptedto continueunderthe CPFSchemawould

suchemployeesiot comeunderthe GPFcumPensionScheme

40. They further submitted that in Shashi Kiran (supra), the
SupremeCourt grantedpensionto all the employees whetherthey
hadnot exercisedany option at all, andif theydid, irrespectiveof the

dateonwhich theyexercisedhe option.
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41. They submittedthat in the decision dated 04.01.20180f the

RajasthanHigh Court in Civil W.P. No. 5976/2017,titled M.S.

Panwarv. CAT & Ors, while relying uponS. L. Verma (supra),the

RajasthanHigh Court grantedthe benefit of the GPFcum-Pension
Schemeto a KVS teacherwhich further strengthenghe caseof the

employeesandaccordingly ,the samecannotbe deniedto the present
setof employees.

42. Thelearnedcounses furthercontendedhatit wasatthetime of

framing and implementingthe PensionSchemethat the concerned
authorities should have consideredthe overall magnitude of the

Scheme which includesthe numberof employeesand the possible
impacton the managementf the funds. Hence,the contentionof the

KVS that the extensionof the benefit of the GPFcum-Pension
Schemdo theemployeesvould nowimposea financialburdenon the

KVS is devoidof merit.

SUBMISSION ON BEHALF OF THE KVS
43. Per contra Mr. U.N. Singh,the learnedcounselfor the KVS,

urged that once an employeehas consciouslyavailed the benefits
under a particular scheme,they cannot, thereafter,invoke or seek
recourseto any deemingprovision to claim benefitsunder another
schemeHe submittedthatregularcontributonsto the CPFSchemas

a clearindicationof the fact that suchan employeehad optedfor the
CPF Schemeand subsequentlythere is no scope for such an
employeeto claim any right underthe GPFcumPensionSchemeln

support,he placedrelianceuponthe decisiondated 20.09.201 1of the
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Full Benchof this Courtin LPA No. 708/2002 titled R.D. Gupta &
Ors.v. Delhi TransportCorporation& Anr.

44. He further submittedthat the OM dated 01.05.1987and the
subsequenkKVS OM dated01.09.1988wverein the knowledgeof the
employeesdespitewhich they had continuedto contributetowards
the CPF Schemeby allowing deductionsfrom their salarieson a
monthly basis. He submitted that now, therefore,the employees
camot turn aroundand plead ignoranceabout the OMs in order to
claimthebenefitunderthe GPFcum-PensiorScheme

45. He submitted that the KVS is equipped with sufficient
evidencethoughsecondaryn nature,which clearly indicatesthatthe
employeeswere knowingly opted for the CPF by making their
contributionto the CPFaccouns$ and continung to do so during their
service tenure and even acceptingthe CPF funds at the time of
retirement.He submittedthat the employeesare therefore,estopped
from raigng the claim that their caseis coveredunderthe underthe
GPFcumPension Scheme by virtue of OM dated 01.09.1988.
Reliancein this regardwasplaceduponthe judgmentof the Supreme
Court in Kendriya Vidyalaya Sangathan& Ors v. Jaspal Kaur &
Anr (2007)6 SCC13.

46. The learned counsel submitted that the decision in Shashi
Kiran (supra) as relied upon by the employees,would not be
applicableto the presentbatch of petitionsasin the said case,the
Delhi University hadextendednultiple opportunitieso its employees
to exercisethe option, whereasin the presetcase,the KVS had

provided only a single opportuniy to its employees therefore,
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avoiding any confusionas every employeehad a clear choice as to
eitherbe an opteeunderthe CPFSchemeor not.

REJOINDER ON BEHALF OF THE EMPLOYEES OF THE
KVS

47. In rejoinder the learnedcounselsfor the employeessubmitted

that the KVS cannotderive any benefit from the decisionin Jaspal
Kaur (supra)asthe said casewas a judgmentin personumandwas
decidedon its peculiar facts, without taking into considerationthe
issuesasarediscussedn S.L. Verma(supra) thatis, by virtue of the
deemingfiction the employeesvere deemedo havecomeover into
the underthe GPFcumPensionScheme which a fortiori, implied

thattheyceasedo begovernedoy the CPFScheme.

ANALYSIS AND FINDINGS
48. We have given our thoughtful considerationto the rival

contentionsf the partiesandperusedherecord

49. It is undisputedthat till 01.01.1986all the employeesof the
KV S were coveredby the CPF Scheme.The KVS mutatismutandis
adoptedthe OM dated 01.05.1987vide its OM dated 01.09.1988
therebyintroduang the GPRcum-PensionSchemdor its employees
50. Thepetitiones-employeesn the preseniCategoryA claim that
by virtue of the KVS OM dated01.09.1988asthey were in service
prior to 01.01.1986and continuedpostthe said dateaswell, despite
beingCPFbeneficiariestheywould bedeemedo haveswitchedover
to the GPFRcumPensionSchemeunlessthey optedto remainunder
the CPFScheme.

51. While the KVS doesnot disputethe mandateof the OMs, it

W.P.(C)3172/2019& connectedmatters Page30of 70



contendsthat the presentset of employeesare not entitled to be
governedby the GPFcum-PensionSchemeas they had continuedto
make their contributionstowardsthe CPF Schemeand as had the
KVS, and the benefits thereof have already been gleanedby the
petitioners,indicating that they had optedto remain underthe CPF
Scheme.The KVS further contendsthat the employeescannotraise
this issuebelatedly,especiallywhen most of them haveretired and
havepreferredtheir claims thereatfter.

52. From the KVS OM dated 01.09.1988, which has been
reproducedhereinabovewhat emanateds that the employeeswho
werein serviceon 01.01.198@ndwho continuedin servie ason the
date of the issuanceof the said OM fwill be deemedo havecome
overto the PensionSchemeé andif theydesiredto continueunderthe
CPF Schemethey wererequiredto exercisean option for the same,
which wasto be conveyedto the concernedHeadof Office/Principal
by 31.01.1989In the eventno suchoption wasreceivedby the Head
of Office/Principal by the aforesaiddate, and in the KVS office
through them by 28.02.1989,the employeeswould be fideemedto
have comeover to the PensionScheme The KVS, in accordance
with its OM, had invited options from employeesonly once till
31.01.1989.

53. Admittedly, the petitioneremployeesn this categorywere in
serviceason 01.01.198@ndcontinuedthereafterThe KVS is unable
to show that they exercsedthe option to remainin CPF, but relies
upontheir conductasproof of exerciseof suchoptiondid notexercise

anyoptionto continueunderthe CPFScheme.
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54. Thus,in view of the above,the key point for resolutionbefore
us is whetherthe petitioneremployeeshave a valid claim to the
benefit underthe GPRcumPensionScheme,or would be governed
by the CPFScheme.

55. To appreciatethe legal context of an employeenot having
exercisedthe option to continue under the CPF Scheme reference
may be madeto the decisionin S. L. Verma (supra),whereinit was

heldasunder:

A7.The Central Government,in_our_opinion,
proceededon a basic misconception. By
reasonof the said office memorandumdated
1-5-1987 a legal fiction was created. Only
when an_employeeconsciouslyopted for_to
continuewith the CPF Schemehe would not
becomea memberof the PensionScheme.lt
is not disputedthat the said respondentglid
not give their options by 30-9-1987. In that
view of the matterRespondent$ to 13in view
of the legal fiction created, became the
membersof the Pension SchemeOnce they
becamethe membersof the PensionScheme,
Regulation 16 of the Bureau of Indian
StandardqTermsand Conditionsof Serviceof
EmployeesRegulations, 1988) had become
ipsofacto applicablein their casealso. It may
be that they had madean option to continue
with the CPF Schemat a later stagebut if by
reason of the legal fiction created, they
becamemembersof the Pension Schemethe
guestionof their reverting to the CPF would
not arise. Respondent4 hascorrectly arrived
at a conclusionthat an anomaly would be
createdand in fact the said purported option
on the part of Respondent$ to 13 wasillegal
whena request wasmadeby Respondent4 to
the Union of India for grant of approval so
that all thoseemployeeshall comewithin the
purview of the Pension Scheme.In our
opinion, the Ministry of Financeproceedecdn
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a wrong premisethat the PensionSchemeavas
not in existenceand it was a new one. Two
legal fictions, as noticed hereinbefore,were
created,one by reason of the memorandum,
andanotherby reasonof theacceptancef the
recommendation®f the Fourth Central Pay
Commissionwith effect from 1-1-1986. In
terms of such legal fictions, it will bear
repetitionto state,Respondentd to 13 would
be deemedto have switched over to the
Pension _Scheme, which _a fortiori _would
mean that they no longer remained in_the
CPF schemen

(Emphasisupplied)

56. Inview of theabove it is distinctly clearthatthedegalf i ct i on o
createdan automaticswitch to the GPFcum-PensionSchemefor all
eligible employeesNotably,at thetime of joining of theemployeesn
the presentcategory they automaticallypecamemembersof the CPF
Schemewhich existedprior to 01.01.1986 however,underthe OM
dated01.05.1987andthe KVS OM dated01.09.1988employeesad
to exercisea freshoptionto remainunderthe saidschemelt wasonly
uponane mp | & goaseid@usand timely exerci® of the option to
continuein the CPFScheme would suchemployeeremainin the CPF
Schemeandnot becomea memberof the GPFcum-PensionScheme.
However failure to exercisethe saidoptionwithin the prescribedime
limit resultedin the employeebeing deemedto have automatically
switchedto the GPRcum-PensionSchemeby operationof the legal
fiction.

57. Thedecisionin S. L. Verma (supra)hasalsobeenrelied upon
in the judgmentsdated04.01.2018and 22.10.20210f the Rajasthan
High Court in W.P.(C) 5976.2017 and W.P.(C) 14158/2019¢titled
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M.S. Panwar v. Central Administrative Tribunal and Gajendra
Singh Rathorev. Central Administrative Tribunal, respectivelypoth
of which standaffirmedby the SupremeCourt.

58. Furthermorejn this context,we may alsorefer to the decision
ofthe SupremeCourt in ShashiKiran (supra) which dealswith the
OM dated01.05.1987asimplementedoy the University of Delhi for
its employeesThe University of Delhi hadissueda Notification dated
25.05.19870 implementthe OM dated01.05.1987and extenckd the
benefit of the GPFcumPensionto employees,granting them an
opportunityto exercisetheir optionin termsof the paragraptb of the
Notification dated25.05.1987y 30.091987,which wassubsequently
extendedill 31.01.1999by way of severakextensios.

59. Asthe OM dated01.05.198hadspecificallyprovidedthatthe
lastdatefor exercisingthe optionwas30.09.1987andhadnot graned
any further time beyondthat date to switch over to the GPRcum
Pension the University Grant Commission(UGC) opined that the
University of Delhi could not have extendedthe time for exercising
theoptiononits own by way of the variousextensions.

60. In view of the saidstandtakenby the UGC, severalemployees
of the University approachedhis Court claiming appropriatereliefs.
This Court segregatedhe employeedeforeit into 3 categoriesand
the issueregardingthe categoryof employeesvho had not exercised
any option at all, wascasean R.N. Virmani & Ors. v. University of
Delhi& Anr., 2014:DHC:2285whereinthe learnedSingle Judgeheld
that suchemployeesvere deemedto haveficomeover to the GPF

cumPensionScheme . The University of Delhi filed an LPA against

W.P.(C)3172/2019& connectedmatters Page34 of 70



the same,and the said batch of appealswas referredto asthe RN

Virmani batchof cases.

61. It is relevantto notethatthe factual position of the employees
under the presentcategoryin this petition, that is, CategoryA, is

similar to that of the RN Virmani batchof casesasthe said batch
dealt with those employeeswho had never exercisedthe option to

remainunderthe CPFSchemeyet continuedto be governedby it and

makecontributionsunderthe same.

62. With respectto the RN Virmani batchof casesthe Supreme

Court in the caseof ShashiKiran (supra)observedasunder:
OA. R.N.Virmani batchof cases

17. The reasoning that weighed with the

learnedSingleJudgewas: (R.N.Virmani case,

SCCOnLineDel para14)
0l4.In myview,theanswerto the question:
as to whether employees,who had not
issued any overt communication with
regardto his/herdesireto continuewith the
CPF Schemestoodcoveredby the Pension
Scheme;would largely dependupon the
provisionsof OM dated1-5-1987,itself.

14.1.1t is notin disputebeforemethat OM
dated 1-5-1987 was adopted by the
University of Delhi vide Notification dated
25-5-1987readwith Notification dated4-6-
1987, pursuantto an approval receivedin
that behalf from its ViceChancellor.
Therefore, much would depend, in my
opinion, uponthe languageof the relevant
clauseof OM dated1-5-1987.Thesaid OM
clearly appliesto all employeesvho were
CPF beneficiarieson 1-1-1986.Clause3.1
read with Clause3.2 s plainly indicative of
the fact that all such employeeswho are
CPF beneficiaries, shall be deemed,to
have,comeoverto PensionSchemaunless

W.P.(C)3172/2019& connectedmatters Page35of 70



the employee(stoncernedsubmittedhis or

her option to continue with the CPF
SchemeThis option hadto be submittedin

the prescribedform to the Head of Office
concernedoy 30-9-1987.In case,no option
wasreceivedby the Headof Office by 30-9-

1987,employeesveredeemedo havecome
over to the PensionSchemeTherefore,by
legal fiction once, the deeming clause
kickedin, thosewho did not submt their

optionform for continuationunderthe CPF
Scheme stood covered by the Pension
Schemei

18. To arrive at the conclusionas mentioned
above, the learned Single Judge relied inter
alia upon the following passagesfrom the
decisionof this Courtin Union of Indiav. S.L.
Verma:(SCCpp.55-56, paras4 & 7)
04. The Central Government as also
Respondent4 Bureauof Indian Standards
have proceeded on some legal
misconceptiorthat it wasobligatory on the
part of the saidemployeeso give a positive
option for the said purpose.For the first
time on 2-2-1999,Respondent4 requested
the Union of India for grant of another
chanceto the respondentso switchoverto
pensionschemestating that they purported
to have exercisedtheir option for CPF
Scheme®n the cut-off date.
X X X
7. TheCentral Governmentin our opinion,
proceededon a basic misconception.By
reason of the said Office Memorandum
dated1-5-1987 a legal fiction wascreated.
Only whenan employeeconsciouslyopted
for to continuewith the CPF Schemehe
would not becomea memberof the Pension
Scheme.lt is not disputedthat the said
respondentgdid not give their options by
30-9-1987. In that view of the matter
Respondentd to 13 in view of the legal
fiction created, became membersof the
Pension Scheme.Once they becamethe
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memberof the PensionSchemeRegulation
16 of the Bureau of Indian Standards
(Terms and Conditions of Service of
EmployeeRegulations 1988) had become
ipso facto applicablein their casealso. It
may be that they had made an option to
continuewith the CPF Schemeat a later
stagebut if by reasonof the legal fiction
created, they became members of the
Pension Scheme,the question of their
reverting to the CPF would not arise.
Respondentl4 has correctly arrived at a
conclusion that an anomaly would be
created and in fact the said purported
option on the part of Respondentd to 13
was illegal when a requestwas made by
Respondentl4 to the Union of India for
grant of approval so that all those
employeeshall comewithin the purviewof
the Pension Scheme.n our opinion, the
Ministry of Financeproceedecn a wrong
premisethat the PensionSchemeavasnotin
existenceand it wasa newone. Two legal
fictions, as noticed hereinbefore, were
created,oneby reasonof the memorandum,
and anotherby reasonof the acceptancef
the recommendationsf the Fourth Central
Pay Commissiorwith effectfrom 1-1-1986.
In termsof suchlegal fictions, it will bear
repetition to state, Respondentsl to 13
would be deemedo haveswitchedover to
the pensionschemewhich a fortiori would
meanthat they no longer remainedin the
CPFschemen
(emphasisuppliedby thelearnedSingle
Judge)

19. The argumentmade by the respondents
was dealt with as under: (R.N. Virmani case,
SCCOnLineDel para16)

W.P.(C)3172/2019& connectedmatters

016. Theargumentraised beforeme by the
respondents, which veered towards
approbation, was based on the fact that
petitioners had continued to contribute
under the CPF Scheme.This submission
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would not cut much ice with me, having
regardto the plain termsof OM dated1-5-

1987. If, the cover under the Pension
Schemegets triggered with a effect from

30-9-1987,the contributionby an employee
and its receipt by the employer clearly

proceeds on a misconception of the
provisionsof OM dated1-5-1987.

As a matter of fact, this very argument

wasrepelledby the SupremeCourt, in S.L.
Vermacase,and | think, for good reason.
Consequently, there is no room for
entertaining such an argument. The
relevant observations made in para 7,
specific to this aspect, are, once again,
extractedhereinafter:(SCCp. 56)
o/. ... It may be that they had made an
optionto continuewith the CPF Schemeat
a later stagebut if by reasonof the legal
fiction created theybecamanemberof the
Pension Scheme,the question of their
revertingto the CPFwouldnotarisefio

20. It was, therefore,directed: (R.N. Virmani

case,SCCOnLineDel)
020. Having regard to the above
discussion, the respondentUniversity of
Delhi/Collegesconcernedwill beentitledto
recoup their contribution under the CPF
Scheme,if not already recouped, with
simpleinterest@ 8% p.afi

Thepetitionswerethusallowed.

63. TheSupremeCourtfurtherheldasunder:

28. R.N. Virmani batch of cases: ( Shashi

Kiran case, SCCOnLineDel para19)
019. This Court is of opinion that the
submissions of the University, the
appellant,in regardto the Virmaniés order,
haveno force. Thereis no denial and there
can be none 8 that the nature of the
scheme contemplated by 1-5-1987
notification was to ensue that only those
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wishingto continuein the CPF scheméhad
to opt to do so. A defaultin that regard,
meant that the employeenot filling his
option (to continuein CPF) wasdeemedo
have fi ¢ o nmev e promigrated to the
Pension Scheme.The University and the
official respondents (UGC, Central
Government, etc.) had urged that the
petitioners in the Virmani group are
deemedo haveacceptedhe CPF benefits,
becauseheyalloweddeductiongrom their
monthly salaries during the interregnum
and permitting Persion Schemebenefits
would not befair; in the samebreathit was
urgedthattherewasdelay.This Courtis of
opinion that the University 8 and the
respondentsare relying on contradictory
pleas. If they urge that the true
interpretation of the 1987 circular meant
that anyone not furnishing an option to
continuein the CPF schemes deemedo
haveoptedfor the PensionSchemgas the
Virmani group undoubtedhydid) thereis no
way they can succeedon the ground of
laches or estoppel.If plain grammatical
meaning of the languageof the May 1987
OM wereto be given,all thosewho do not
opt would automatically be borne in the
PensionScheme Such being the position,
theargumenthat the petitionersin Virmani
allowed deductionof CPF amountsfrom
their salary, cannot be argued against
them. CPF schemes typically require
employeeso commitgreateramountsthan
in GPF schemepn a monthly basis. That
these staff members allowed higher
amounts,which were held undera scheme
(and which earnedinterest), the bendit of
which had not accrued and was not
available to them till the date of
superannuation,cannot be urged against
them. Likewise, the question of laches
would not arise, becauseat the most,
pensionwould not be allowedfor the entire
period,giventhatin mattersof pension(see
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Union of India v. TarsemSingh) thereis a
continuing causeof action. Therefore,we
find no infirmity with the learned Single
JudgeGs order,in Virmani case fi
(emphasisn original)

Theappealswverethusdismissefi
XXXXX

38. According to the Notification dated 1-5-

1987two situationswere

contemplatedFirst, the deemingprovisionin

terms of which the employeeconcernedwas
takento haveocomeovel fito GPF. Thesecond
situation beingwherea consciousoption was
exerci®dbeforethe cut-off dateto continueto

be under CPF. R.N. Virmani_batch of cases
was therefore rightly allowed by the learned
Single Judge and the Division Bench of the

High Court, as no_conscious option_was
exercisedby the cut-off date. Consequently,
the employeesoncernedmust be deemedto

haveocomeo v e rG®FE. bogically, it would

be immaterial whether the employee
concerned continued to_make contribution

assuminghimself to be coveredunder CPF,

eventhough contributions were made by the

authorities _concerned. The benefit was
therefore rightly granted in_favour of the

employeesand the entire contribution was
directed to be refunded. The University has

chosen not to_appeal against that decision
and thus the matterhasattainedfinality .0

(Emphasisupplied)

64. Whatis evidentfrom theabove is thatthe petitioneremployees
in the presentCategoryA are squarelycoveredby the decisionin

Shashi Kiran (supra), which emphasizesthat as the present
employeeslid not exercisethe optionto continueunderCPFScheme

by the cut-off date,consequentlyhey mustbe deemedo havedé ¢ o0 me
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o v eto the GPRcumPension Scheme.It would be immaterial
whetherthe enployees,or that eventhe KVS, continuedto make
contribution under the CPF Scheme, as the employees were
automaticallydeemedto have come over to the GPFRcum-Pension
Scheme by operation of the legal fiction, regardlessof their
subsequersctions.

65. In the R.N. Virmani batchof casesasthe University of Delhi
did not prefer an appealbeforethe SupremeCourt, the matter with
respecto the presentategoryof employeeghereinattainedfinality.
66. We may further notethata Co-ordinateBenchof this Courtin
Anil Luthra (supra) consideredthis issue in respectof DTC
employes. After referringto the judgmentof the Full Benchof this
Courtin R.D. Gupta& Ors. v. Delhi Transport Corporation & Anr.,
2011:DHC:4832DB, which had upheld the decisionin DTC v.
Madhu Bhushan Anand, 2010(172) DLT 668andthe judgmens of
the SupremeCourtin S.L. Verma (supra)and ShashiKiran (supra)

the Co-ordinateBenchheldasunder-

029. Cumulative impact of S.L. Verma and
ShashiKiran

29.1 Thus, after S.L. Verma and Shashi
Kiran, there can be no doubt about the legal
position that, if an employee does not
exercise any option to_continue under the
CPFE schemewithin the time stipulatedin that
regard, whetherit was under the 19870M or
the 1992 Office Order of the DTC, he would
ipso facto be a deemedpension optee. The
availmentof CPF benefitsby him, thereafter,
is_irrelevant and he can, at the highest, be
directed to return the CPF benefits, if
necessarywith interestFurther, even if he
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wereto refer to himselfas a CPF beneficiary
thereafter,or evenif he were to state,in a

written communication,that he was not a

pensionoptee,it would makeno difference,as

the character of the employeeas a deemed
pensionopteeis by operationof law, in terms
of para 9 of the 1992 DTC Office Order. A

consequencewhich arises by inexorable
operation of law cannot be wished away by

assertiongo thecontrary.

29.21In view of this position,evenif it wereto
be presumedhat para 19 of the judgmentof
the Full Benchof this Court in R.D. Gupta
treatstheacceptanceby theemployeeof CPF
benefits,as sufficien to disentitle him to the
benefitsof the PensionSchemethat position
can no longer be saidto hold goodin view of
the decisions in _S.L. Verma and Shashi
Kiran. ShashiKiran, wemaynote,is a recent
decision, rendered as late as in 2022, and
there_was no_occasion, therefore, for the
position of law enunciatedin ShashiKiran to
have beenwithin the knowledgeof the Full

Bench when it decidedR.D. Gupta, or_the
Division Bench of this Court whenit decided
Madhu Bhushan

XXXXX

36. We, therefore,are of the firm opinion that

after the judgmentof the SupremeCourt in

ShashiKiran, no scoperemainsfor debateon

theissuein controversyin the presentcase An

employeewho fails to exercisethe option, as

envisagedin Clause 3 of the DTC Office

Order dated27 Novemberl992,on or before
1995, ipso facto, switchesover to the Pensim

Schemepy operation of para 9 of the said

Notification. Thereis no possiblecomeback.
Themerefact that the employeeaaswell asthe
DTC continueto contribute to the CPF and
the employee may have even earned the
benefitsof suchcontributionat the time of his

retirementwould makeno differencefi
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(EmphasisSupplied)

67. In sofar asthe relianceof the learnedcounselfor the KVS on
the judgment of the Supreme Court in Jaspal Kaur (suprg is
concerned,he had arguedthat the inability to producethe option
forms may not always be fatal as an inferencecan be drawn from
secondaryevidenceavailableon record,suchaspayslips etc.,thatan
employeehad agreedto opt for the CPF Scheme He submittedthat
from the conductof the petitionersin the preset category,it canbe
inferredthattheyhadoptedto continueunderthe CPFScheme.

68. However,JaspalKaur (supra)is distinguishablenasmuchasin
that case extensivesecondaryevidencewasavailableto establishthat
the employeehad opted for the CPF Scheme.The SupremeCourt
specifically noted that there was a note in the Service Book stating
that the CPF accountwas allowed underintimation to the employee
multiple letters from KVS showing revised CPF account numbers
with thee mp | @ ryameadpearingonsistetly, thee mp | cowa e 0
letter dated 15.03.1997 acknowledgingthat she was contributing
towardsCPF with a specificaccountnumber,and crucially, the last
pay certificate clearly indicating that she had fopted for the CPF
Scheme. The SupremeCourt held that this fimample materiab was
sufficientto establishthe exerciseof option despitethe original option
documennot beingproduced.

69. In contrast,in the presentpetitions concerning Category A
employeesthe KVS hasnot producedany documentaryevidenceor
noting on record to demonstratethat these employeeshad ever

exercisedheir optionto remainunderthe CPF Schemeoy the cut-off
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date.
70. In C.V.L. Annapurna (supra), with regardsto the records
producedby the KVS to evidencethe continuationof the employees

underthe CPFSchemethe MadrasHigh Courtobservedasunder:

A35. However,as we havenotedsuchrecords
fall within the domain of control of the
petitioners and cannot under any
circumstancede takento be expressconsent
or exercise of option by the private
respondents.The private respondentshave
brought on record several instanceswhere
ordersof the CAT aswell theHigh Court have
in identicalcircumstanceseldin favourof the
employees and the Kendriya Vidyalaya
Sangathanhas complied with those orders.
Thereis no reasonfor the petitionersto have
adopted a divergent stand in the present
matters. o

71. Evenotherwise,evenif suchdocumentaryevidenceexisted,it

cannot override the legal fiction createdby the KVS OM dated
01.09.1988In view of the binding precedenin S.L. Verma (supra),
oncethe cut-off datewas crossedwvithout any option being exercised
to continueunderthe CPF Schemethe employeesvould be deemed
to haveautomaticallycomeoverto the GPFcum-PensionSchemeby

operationof law. No subsequentonductor belatedexerciseof option

canreversehislegalconsequence.

72. In this regard it would also be apposite to refer to

Commissioner Kendriya Vidyalaya Sangathan v. Central

Administrative Tribunal Bench & Anr., 2023:AHC:199785DB,

which hasbeenupheldby the SupremeCourt, whereinthe Allahabad
High Courtheldasunder:
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i 1 & .Me rcentinuanceof deducion under
CPF may itself not causeany legal effectas
contemplatedby the SupremeCourt in the
above described decision. Even change /
revision of CPF number, not linked to prior
application madeby the respondentvould be
inconsequential.

19. That we note, wherever, statutory law
prescribesa particular way to do a specific
thing, the thing mayother be donein that way
or not at all. Though,we havenot intendedto
elevatethe statusof the Office Memorandum
dated01.09.1988&0 that of stautory law and
werecognizethe sameand as ExecutiveOrder
only, yet, in absenceof any contrary statutory
or other law or Executive Order shown to
exist. We do not seehow the respondenmay
be seento haveoptedto beretainedunderthe
CPF whenthe Union has failed to establish
that he had submittedthe application on the
prescribedform in the prescribedmanner.in
absence of that application made by the
respondenthe had migratedto GPF scheme,
by operationof law.

20. Then,oncethat consequencarosein law,
it full effectcould not be avoided by either
party on the evidentiaryrule of acquiescence.
Once, by law, the respondentvas admittedto
the GPF schemehe could not be deniedits
benefit merely because he may not have
resisted CPF contributions continuedto be
made thereafter. To allow for such
contingencyto arise/ existwouldbeto reada
newclauseinto the Office Memorandundated
01.09.1988 i.e. an employee may
(notwithstanding)anything also, not migrate
an employee to GPF scheme and that
employedmay contentto the same.Clearly
thatcausésnotper mi ssi bl e. 0

73. Therefore,n light of the views expressedy us hereinbefore,

we find ourselvesunableto sustainthe Orderspassedy the learned

W.P.(C)3172/2019& connectedmatters Page45 of 70



Tribunal dismissingthe OAs. Accordingly, the presentpetitionsfiled
by the petitioneremployeestandallowedsubjectto the conditionsas
statedhereirbelowin the concludingsection

74. Further,W.P.(C)10278/2020and W.P.(C)11077/202Giled on
behalfof theKVS, accordingly,standdismissed.

75. Before concludingour discussionon CategoryA, we deemit
necessaryto separatelyaddressW.P.(C) 9479/2020,as it involves
rather distinct factual circumstances that require individual

consideration.

W.P.(C) 9479/2020

76. In thepresenpetition,theissuethatarisesfor our consideration

is whetherthe respondenremployeewho cameto be governedby the
GPFcumPensionSchemevide KVS OM dated01.09.1988andwas
accordinglyallotteda GPFnumberby the KVS, could be revertedby
theKVS to the CPFSchemeafterthreeyears.

77. ThelearnedTribunal allowed her casebasedon the iideeming
claus® in Para3 of the KVS OM dated01.09.1988.The Learned
Tribunal was also convinced by evidence showing that she was
initially allotted a GPF account number along with three other
employeeshad GPFdeductiongnadefor threeyears,andhadraised
representationgboutirregularitiesin her accountas early as 1989.
Her casewasalsodistinguishedrom JaspalKaur (supra) notingthat
there was no evidencethat she had exercisedany option to remain
underthe CPFscheme

78. The employeehas claimed that she never opted to continue
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underCPFSchemeand therefore falls underCategoryd A Blore so,
shehasclaimedtha in thelight of deemingprovisioncontainedn the
KVS OM dated 01.09.1988,she was automaticallyentitled to the
benefis underthe GPFcum-PensiorScheme.

79. Converselythe KVS hascontendedhatthe saidemployeewas
well awarethatshewasa CPFopteeandher own shareaswell asthe
ma n a g e mlearehadl been depositedregularly. It was further
submittedthat the changein her PF accountnumber,wason account
of hertransfernn theyear1992.

80. Having consideredhe respectivesubmissionn behalfof the
partiesand perusedthe record,we may note that the employeehas
claimed that she was initially brought underthe GPFRcumPension
Schemeasis evidentfrom the allotmentof GPF AccountNo. 3736
pursuantto the Order dated08.04.1986issuedby the KV S, and the
recording of the said account number in her service book. The
deductionsmade towards the GPF subscriptionfor a continuous
period of aboutthreeyears,till August1989, further strengthenshe
pleathat the employeewas being governedby the GPFcumPension
Scheme.

81. In the year 1989 however,her accountwas convertedinto a
CPF accountby allotting a new number.Upon learning of this, she
promptly lodgeda representatioon 29.09.198%eforethe Accounts
Officer, KVS, seekingcorrectionof recrds and restorationof her
GPFcumPensiomaccount.

82. Inthepresentase|t is sufficientto notethatthe employeehad
joinedthe KVS asa TGT (Biology) on 27.09.1984and undisputedly,
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did not exerciseany option to continue under the CPF Scheme,
therefore,sheclearly falls underCategoryA. Accordingly, by virtue

of the deemingprovision, she shouldhavebeengiven the benefit of

the GPRcum-PensionScheme

83. Relevantly,the KVS itself had treatedher asa memberof the
GPFcumPensionScheme allotted her a GPF accountnumber,and
even madedeductionstoward her GPF accountfor threeyears.For

reasonsinknown,the KVS later convertedher accountto CPFonits

own, without anycogentreason.

84. Accordingly,in light of thediscussiorandanalysiscontainedn

the precedingparagraphsthe presentpetition filed by KVS, being

devoidof merit, standsdismissed.

CATEGORY -B:

W.P.(C) Nos. 2676/2020,14455/2021AND W.P. (C) 11077/2020
(respondentnos.7,9 and 11 falling in Cateqory B)

85. Now, comingto CategoryB, which compriseof theemployees
of the KVS who hadinitially optedto continueunderthe CPFScheme
in pursuace of the KVS OM dated 01.09.1988,but subsequently
soughtto switch over to the GPRcumPension Scheme For that
purposetheysubmittedrepresentationt the KVS, which cameto be
dismissedlIn somepetitions,the representationsvere madeprior to
the pet i t iretirangeent,svbereasin others, they were made
subsequento their retirement.The dismissalof their representations
by the KVS waschallengedeforethe learnedTribunal, but the same

was also rejected.Facedwith suchdismissalsthey haveapproached
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this Court.

SUBMISSIONS ON BEHALF OF THE EMPLOYEES OF THE
KVS

86. Forthe employeedalling in CategoryB, the learnedcounsels

submittedthat the employeedhad a right to subsequentlghangeover
from the CPF Schemeo the GPFcumPensionSchemeeventhough
theyhadearliergiventheir optionto continueunderthe CPFScheme.
They submittedthat the employeedhad also preferredrepresentations
in this regard, seekinga switch over from the CPF Schemeto the
GPFcumPensionSchemelIn support,they relied uponthe decision
of the SupremeCourtin ShashiKiran (supra)to submitthatin said
casethe SupremeCourthadupheldtheright of anemployeealbeitin
a different organization to seek a switch over to the GPFcum
PensionSchemeeventhoughthey had consciouslyoptedto be under
CPFSchemeon principles of parity or equalityandastheseschemes
weredesignedor employeewelfare

87. The learna counselsplacedrelianceon the judgmentof the
MadrasHigh Courtin N Subramanianvs. The CommissionerKVS,
2017 SCC OnLine Mad 12661, to submit that the petitions are
maintainableeventhoughfiled belatedly,urging thatin the said case
the Madras High Court had entertainedthe petition even after the
retirementof petitioner therein, as he had earlier addressech few
representationsto authorities seeking conversion from the CPF
Schemeto the GPRcum-PensionScheme potwithstandingthat such
representationwerenot requiredor envisagedn view of thedeeming

clause.
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88. Thelearnedcounselssubmittedthatthe learnedTribunal failed
to appreciatethat the KVS had mutatis mutandisadoptedthe OM
dated01.05.1987ssuedby Ministry of PersonnelPublic Grievances
and PensiongDepartmentof Pensionand Pensione@Welfare) but
changedthe cut-off dateto exercisethe option from 30.09.1987to
31.01.1989They submittedthat the KVS could not havealteredthis
essential characterof the OM dated 01.05.1987 unilaterally by
extendingthe period of the cut-off date which was not permissible
andis nonestin the eyesof law. In support reliancewas placedon
Ashok ServiceCentre& Ors.v. Stateof Orissg (1983)2 SCC82.

89. The learnedcounselsfurther submittedthat this Courtin N.C.
Bakshiv. Union of India & Ors,, 2014:DHC:2274held thatthe cut-
off datementionedin the OM dated01.05.1987thatis, 30.09.1987,
was a sacrosanctlatewithin which the option hadto be exercisedoy
the employeeswhich could not havebeenextendedoy the employer
andafterthe expiry of stipulatedperiod,anemployeewould, by virtue
of the legal fiction automaticallycomeover to the GPFcum-Pension
Scheme

90. The learnedcounselssubmitted that the failure of KVS in
granting the employeesthe benefits under the GPFcum-Pension
Schemehasled to wide disparitiesin the pensionarybenefitsof the
employeescoveredunderthe two pensionaryschemesgventhough
all the employeegerformedthe sameduties.It wasfurther submitted
that while the CPF Scheme provided a lump sum benefit on
retirement which include their own contributions,this amountwas

notindexedto inflation.
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91. To fortify their plea, the learnedcounselshave placedstrong
relianceon the decisionin Gurmail Kaur (supra)and Ram Dayal

(supra).

SUBMISSIONS ON BEHALF OF THE KVS
92. Per contra the learnedcounselfor the KVS submittedthat the

employeesof their own volition, hadoptedto continueunderthe CPF
Scheman pursuancef the OM dated01.09.1988knowingfully well

that the option onceexercisedis final. He submittedthat, therefore,
the employeeswvho are belatedlyattemptingto switch over from the
CPF Schemeto the GPFRcumPension Scheme,after voluntarily
opting for the same,and that too after their retirement,cannotbe
permittedto do so as oncesuchan option was exercisedjt attained
finality. He submitted that thus, the petitions are liable to be

dismissed.

ANALYSIS AND FINDINGS
93. It is to be notedthat the CategoryB employeeshave claimed

that by virtue of the decisionin ShashiKiran (supra),theytoo ought
to havebeengrantedthe option to switch over from the CPFScheme
to the alternative GPFcum-PensionScheme as the employes of

other organizationswere permittedto changetheir option belatedly
evenup to 31.12.2003that is, prior to the recommendationsf the

Sixth CentralPayCommission.

94. To appreciatethe pleas raised by the parties, it would be

appropriateo referto the decisionin the ShashiKiran batchof cases

ascategorizedy the SupremeCourtin ShashiKiran (supra),which
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consistedbf employeesvho hadexercisedhe optionto remainunder
the CPF Schemeby the original cutoff date underthe OM dated
01.05.198, butweredemandinghattheybe givena furtheroptionto
switchoverto the GPFcum-PensiorScheme

95. In the said batch of cases,the factual context was that the
petitionersthereinhad consciouslyoptedfor CPF benefits;however,
their grievancewas one of discriminatory exclusion. When they
soughtto exercisetheir optionto switchoverto the GPFcum-Pension
Schemetherespondentsefusedio extendthetime for doingso,even
though employeesin other institutions such as [IT Kanpur, the
Department of Atomic Energy, and Council for Scientific and
Industrial Research had been permitted by their respectie
organizationdo exercisesuchoption up to 31.12.2003.The Central
Governmentjn suchcaseshad allowed the changeoveprior to the
recommendationsof the Sixth Central Pay Commission, which
thereafter introduced the CPF benefits universally for all those
employeslater,universallywith effectfrom 01.01.2004.

96. The learned Single Judge of this Court had dismissedthe
Shashi Kiran batch of petitions holding that the employeeshad
consciouslychosento remainin the CPF Scheme and the circular
granting extensionsdid not contemplateany ficomebaclo situation
for suchemployeesAggrievedthereby,the employeeshallengedhe
said decision by way of LPA No. 410/2014,titled Shashi Kiran
&Ors. vs. Union of India & Ors,, which was disposedof vide a
commonjudgmentdated24.08.2016 The Co-ordinateBenchof this

Court, while allowing the saidappealspbservedhatat thetime when
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the ShashiKiran batchof appellantshadexercisedheir option, they
werein service,and neitherthe appellantsnor the respondentgould
have visualizedthe drasticfall in interestrates,which substantially
underminedthe CPF option and diminished the lump sum CPF
benefitsthat theseappellantswould receive.lt was further held that
neither the Central Governmentnor the UGC had given a single
reasonasto why the option to switch over to the GPFcum-Pension
Schemewas extendedtill 31.12.2003in severalother autonomous
institutionsbut deniedto the appellantsit washeldthatthis failure to
explainthe reasonsvhich compelledthe Governmento adoptsucha
different approach of granting extensions clearly amouned to
discrimination.Therefore the denial of the right to switch overto the
GPFRcumPensionSchemein the Shashi Kiran batch of caseswas
heldto beunsustainable.

97. The above mentioned decision of this Court came under
challengebefore the SupremeCourt in Shashi Kiran (supra) The
SupremeCourt affirmedthe view takenin the LPA by the Delhi High
Court, andobservedasunder:

049. The differential treatment afforded to
those 2469 employees as against the
employeen ShashiKiran batchof caseswas
not foundedon any rationale. No justifiable
reason was coming forth. If those 2469
employees could be afforded chance to
exercisean option of switchoverto GPF, even
thoughtheyhad consciouslyoptedto be under
CPF, on principle of parity or equality, the
casewascertainlymadeout.

XXX XXX XXX

52. Consideringthe circumstance®n record,
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