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IN THE HIGH COURT OF DELHI AT NEW DELHI

Judgment reserved on: 21.05.2025
Judgment pronounced on :.B¥.2025

O.M.P. (COMM) 151/2024, I.A. 7697/2024

1.

DAULAT RAM BRAKE MFGCO ... Petitioner

Through: Mr. Siddhartha Nagpal Ms. Kajal
Kakani, Advs.

versus

UNION OF INDIA (THROUGH MINISTRY OF RAILWAYS) FOR
NORTHERN RAILWAYS (NR) & ORS. .. Respondents

Through: Dr. B. Ramaswamy, CGSC
CORAM:
HON'BLE MR. JUSTICE JASMEET SINGH

JUDGMENT

JASMEET SINGH, J

This is a petition filed by/s Daulat Ram Brak&lanufacturingCo.
(petitioner) under Section 34 of the Arbitration and Conciliation, Act,
199 6994 Acd ) seeking to chall enge
16. 11.@&gugn8d Awaiad )whereby the counter claims of the
respondeniNo. 1were allowed and the petitioner was directed to pay
an amount of Rs. 1,37,53,82406 therespondeniNo. 1 within 90
days from the date of the award, failing which the awarded amount
would carry a simplenterest of 10% till the date of the actual
payment.

By way of the present petition, the petitiorsdso seeks appointment

of a fresh Arbitral Tribunatonsisting of three independent arbitrators
eligible under Section 12 and the Seventh Schedule of tf&A@9
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FACTUAL MATRIX AS PER THE PETITIONER

3. The Petitioner,M/s Daulat Ram Brake W&hufacturingCo., is a
proprietorship firm engaged in the business of manufacturing brake
blocks used in passenger coaches.

4. Respondent No.1 is Union of India for NortheRailways (NR)
represented through Dy. Chief Mana@g/NR, Baroda House,
Northern Railway, New Delhi, 11000Respondent No2 is the
General Manager (NortherRailways), Baroda House, Northern
Railway, New Delhi, 110001. ThRespondent no. B the appointing
authority as per Railway Board Letter No.2018/TF/Civil/Arbitration
Policy dated 12.12.2018 and the Indian Railways Standard Conditions
of Contract, 2018 IRSO .)

5. Respondent No.1 floated a tender dated 16.08.2018 for the supply of
fiNonAsbestos BasedKdType High Friction Composite Brake Blocks
for coaches with bogienounted brake systeras per RDSO Drawing
No. RDSO/ISKA8066, Alt (6), and Specification No. C9809 (Rv.
with Amendmenrtd ( @ontract agreemend.) In response, he
petitioner submitted its bid, which was acceptedtiy respondent
no.1l. Pursuant theretoespondentNo. 1 issued a Purchaserder
(PO) to the petitioner for the supply of 67,072 Composite Brake
Blocks (CBBs) to theCSD, ANVT, Anand Vihar Terminal The
Contractagreementvas governed by thERS. The material supplied
by the petitioner was inspected by the Research Designs and
Standards Organization (RDSO), and due receipt notes were issued as
confirmation of acceptance. Upon satisfaction with the supplies
respondeniNo.1 made payments to tpetitioner.

6. Subsequently, a dispute arose betweenp#tgioner andrespondent
No.1 concerning the quality of the material supplied bypétéeioner.
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Respondent No.in total, rejected 64,000 itemsupplied by the
petitioner, through two rejection mempsone dated 10.02.2022,
rejecting 31,531 items, and a firedcondrejection memo dated
15.10.2022, rejecting the remaining 32,469 items.
Hence in terms of the arbitration clausé¢he petitioner invoked
arbitrationvide legal notice dated6.03.2022. The arbitration clause
Is contained as clause 2900 of tHRS. The relevant extract is
reproduced below:
AR2900.
(@) In the event of any question, dispute or difference
arising under these conditions or any special caod# of
contract, or in connection with this contract (except as to
any matters the decision of which is specially provided for
by these or the special conditions) the same shall be
referred to the sole arbitration of a Gazetted Railway
Officer appointed a be the arbitrator, by the General
Manager in the case of contracts entered into by the Zonal
Railways and Production Units; by any Member of the
Railway Board, in the case of contracts entered into by the
Railway Board and by the Head of the Organisatian
respect of contracts entered into by the other Organisations
under the Ministry of Railways. The Gazetted Railway
Officer to be appointed as arbitrator however will not be
one of those who had an opportunity to deal with the
matters to which the contcairelates or who in the course of
their duties as railway servant have expressed views on all
or any of the matters under dispute or difference. The award
of the arbitrator shall be final and binding on the parties to
this contract. o
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8. The procedure for appointment tife arbitratoris contained under
Clause 2905 of thERS. The operative portion reads as under:

N2905: Appointment of Arbitrator:
2905 (a): Appointment of Arbitrator where applicability of
section 12 (5) of Arbitration an@onciliation Act has been
waived off:
i é.
il. In cases where the total value of all claims in question
added together exceeds Rs.1,00,00;,004pees One Crore
only), the Arbitral Tribunal shall consist of a panel of three
Gazetted Railway Officers nbelow Junior Administrative
Grade or 2 Railway Gazetted Officers not below Junior
Administrative Grade and a retired Railway Officer, retired
not below the rank of Senior Administrative Grade Officer,
as the arbitrators. For this purpose, the Railway wéhd a
panel of at least four (4) names of Gazetted Railway
Officers of one or more departments of the VERSION 1.0
Railway which may also include the name(s) of retired
Railway Officer(s) empaneled to work as Railway Arbitrator
to the Contractor within 60days from the day when a
written and valid demand for arbitration is received by the
General Manager Contractor will be asked to suggest to
General Manager at least 2 names out of the panel for
appointment as Contractor's nominee within 30 days from
the dde of dispatch of the request by Railway. The General
Manager shall appoint at least one out of them as the
Contractor's nominee and will, also simultaneously appoint

the balance number of arbitrators either from the panel or
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from outside the panel, dulyndicating the 'presiding
arbitrator' from amongst the 3 arbitrators so appointed.
General Manager shall complete this exercise of appointing
the Arbitral Tribunal within 30 days from the receipt of the
names of Contractor's nominees. While nominating the
arbitrators, it will be necessary to ensure that one of them is
from the Accounts Department. An officer of Selection
Grade of the Accounts Department may be considered of
equal status to the officers in Senior Administrative Grade
of other departments ohé¢ Railway for the purpose of
appointment of arbitrator.

2905 (b): Appointment of Arbitrator where applicability of
Section 12 (5) of Arbitration and Conciliation Act has not
been waived off:

ié .

il. In cases where the total value af claims in question
added together exceeds Rs.50,00,00RUpees Fifty Lakh
only), the Arbitral Tribunal shall consist diiree (3) retired
Railway Officers (retired not below the rank &kenior
Administrative Grade Officer). For this purpose, the
Railway will send a panel oét least four (4) names of
retired Railway Officer(s) empanelled twork as Railway
Arbitrators duly indicating their retirement date to the
Contractor within 60 days from the day when a written and
valid demand for arbitration iseceived by the General
Manager. Contractor will be asked to suggest to General
Manager at least 2 names out of the paeldppointment

as Contractor's nominee within 30 days from the date of
dispatch of the request by Railway. The General Manager
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10.

shall gppoint at least one out of them as the Contractor's

nominee and will, also simultaneously appoint the balance

number of arbitrators either from the panel or from outside

the panel, duly indicating the 'Presiding Arbitrator' from

amongst the 3 arbitratorsosappointed. General Manager

shall complete this exercise of appointing the Arbitral

Tribunal within 30 days from the receipt of the names of

Contractor's nominees. While nominating the arbitrators, it

will be necessary to ensure that one of them has darve

the Accounts Departmeat.
Clause 2905 of thelRS, provides for the appointment of
employees/exemployees of Railways as Arbitrator(sh both the
cases, where the applicability of Section 12(5) has been waived off,
and when the applicability of Seati 12(5) has not been waived off.
Aggrieved the petitioner raisedn objection to the appointment of an
employee/exemployee of the Railways as arbitrat@nd proposed
that anindependent Arbitrator must be appointed in accordance with
the provisions of the 1996 Act In this regard, various
communicationgook place between the parti@he petitioner vide
letter dated 02.05.2022 also denied the consent for waiving off the
applicability of Section 12(5) of 1996 AcSince there was no
response from the spondent no. 1, the petitioner filed a petition
under Section 11 of the 1996 Act before the High Court of Madhya
Pradesh (Jabalpunvhich was disposed of as infructuous vide order
dated 27.05.2024
Meanwhile,athreemembernmpugnedTribunal wasappointedby the
respondent N. 1 and the Impugned Award came to be passed on

16.11.2023As regards, the objection of the petitioner pertaining to
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the appointment of thdrbitral Tribunal is concerned, the Arbitral
Tribunal inter alia held as under:
A 9Discussiorand decision of the AT
9.1. Regardingobjection to the constitution of the AT, it is
noted that the Claimant took part in appointment of the AT
and have not raised this matter during the hearing and
pleadings. It is in the written arguments that they have
mentioned this. The objections onstlyround should have
been made earlier by them in terms of Section 16 of the Act.
The AC noted that the AT was formed in accordance with
the provisions of the contract agreement and the IRS
conditions governing the contract. Hence the Claimant's

objectiondo not have any merit.

SUBMISSIONS
On behalf of the Petitioner

11. The petitioner hagprimarily challenged thémpugnedAward on the
premise that the constitution of the Arbitral Tribuvehs void ab
initio and that thereexiss justifiable doubts as ttheir impartiality
and independencdhe appointedarbitrators were former employees
of respondent No.1 and were unilaterally appointed by its General
Manager, despite thpet i t i oner 6s repeated ob]j
waive the applicability of Section 12(5) of th896Act.

12. It is stated that thpetitioner consistently objected to the appointment
of employees or eemployees of theespondent as arbitrators and
repeatedlysought the appointment of independent arbitratassalso
noted in the atice invoking arbitration dated 26.03.2022owever,
without responding to this request, respondent no.1, vide letter dated
13.04.2022, sought t he poplitabilttyi oner
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of Section 12(5) of thedd996 Act, which was expressly denied the
petitioner vide itsreply dated 02.05.2023t is well-settled that a
waiver under Section 12(5) must be exprasd in writing post the
appointment of the Arbitral Tribunaland such rights cannot be
deemed waived by mere conduct.

13. It is further stated thatni anticipation of the appointment of -ex
employees of theespondenNo. 1as arbitratd(s), thepetitioner filed
a petition under Section 11 of tA®96Act before theHigh Court of
Madhya Pradeslseeking appointment of an independent arbitrator.
Despite duly informing both theespondent and the arbitral tribunal
that the matter was sub judidgefore theHigh Court of Madhya
Pradesh the petitioner was compelled to nominaaebitrators from
therespondent 6s panel and paras cipa
Clause 2905(c)(i) of IRS provided that if the contractor fails to
suggest his nominees for the arbitral tribunal within the prescribed
time frame, then the General maeadpas the power to proceed for
appointment of arbitral tribunal within 30 days of the expiry of such
time provided to contractor

14. Vide letter dated 31.03.282 the General Manageprovided a
restricted panel of only retired railway officersto thepetitioner to
nominate its arbitratorEven from this limited panel, thgetitioner
was not allowed to appoint an arbitrator of its choice but was to
suggest two name3he General Manager unilaterally appointed the
arbitratos. As a result, the entire lunal was constituted solely at the
discretion of the General Managetich isin violation of Section 18
of the 1996Act andagainstthe principles of party autonomy, natural
justice, neutrality, and the independence and impartiality of

arbitrators
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15. A paty cannot be compelled to select its nominee arbitrator from a
panel unilaterally curated by the opposing party, particularly when
such panel is notdbroadbaseé& This practice undermines the
principle of equal treatment of parties and disturbs the balance in the
arbitral process, as it deprivédse petitionerof equal participation in
the constitution of the arbitral tribunaReliance is placed on the
judgment passed by a coordinate bench of tiisurt in Taleda
Square Private Limited v. Rail Land Development Autho2623
SCC OnLine Del 632{paras 5 and 7).

16. Further, out of the proposed 4 namase was that of Shri Khichchu
Mal, which was rejected by thpetitioner. However the General
Managervide appointment letter dated 12.05.2023 appointed Shri
Khi chchu Mal as the Opr.esiding art

17. Itis stated thathe General Manager, being himself ineligible to act as
an arbitrator, could not haappointed the arbitrator(s), as it is well
settled in law that a person who is disqualified from acting as an
arbitrator is equally disqualified from appointing one.

18. Reliance is placed on the judgment passed by a Coordinate bench of
this Courtin BW Business World Media Pvt. Ltd. v. IRCT(2022
SCC OnLine Del 226

On behalf of theRespondent

19. Per Contra, it is stated that tkenstitution of the Arbitral Tribunal
was carried out strictly in accordance with the agreed contractual
terms set out in Clausz900 of thelRS, which forms an integral part
of the binding arbitration agreement between the parties.

20. Clause 2900 of théRS, provides for the appointment of a Gazetted
Railway Officer as the sole arbitrator, to be appointed by the General

Manager or other competent authority. The said clause excludes those
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21.

22.

23.

24.

of ficers who had fAan opportunity
contract rel at eso owsawhon ihhee de

thereby ensuring impartiality and neutrality. Reliance is placed on the

t

judgment passed by t h e Vodstalpibeb | e S

Schienen GmbH v. DMR(2017) 4 SCC 665

It is statedthat despite initial objectionsaised by the pdtoner
regarding the constitution of the Arbitral Tribundhe petitioner
actively engaged in tharbitral proceedings over an extended period
including nominating arbitrators, filing pleadings, and presenting
arguments on merits. Consequently, any chgketo the constitution

of the tribunal stands waived byh e p e tconductoner 0s

|t I s stated that t heéengaMandgersner 0
ineligible to appoint arbitratorsannot be entertained as it is a settled
law thatineligibility underSeventh Schedulef 1996 Actapplies to a
person acting as an arbitrgtoot merely appointing onenless such
ineligibility is expressly extended through contractual interpretation
or statutory bar, which is not the case here.

Further, the petitomr 6 s ar g u mdackt of corssgnaunder n g
Section 12(5)s untenableThe record demonstrates that getitioner

was issued a letter dated 13.04.2022 seeking waiver of Section 12(5),
to which no objection was raised at that stage. On the contrary, the
petitioner proceeded to nominate arbitrators from the panel, indicating
acquiescence to the process.

The mere pendency of a Section 11 petition does not, in itself,
preclude the continuation of arbitral proceedings, particularly where
the Arbitral Tribunal has already been constituted in accordance with
the terms of the contract. In the absence of any stay or judicial
injunction, which the Petitizer has failed to produce, thétinal was

fully competent to proceed. In any event, the Arbitral Tmddy
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exercising its powers under Section 16 of the Act, duly considered

and rejected the objections to its constitution. This determination,

being squarely within the Tribun

amenable to review under Section 34.

ANALYSIS

25.

26.

27.

28.

| have heard learned counsel for the parties@ardsed the material

and documents placed on record.

Thegist of theargument by the petitioner is thahe respondent went

on to unilaterally appoint the ArbitrakTi bunal , despit e
continuous objection toits constitution vide its lett¢s) dated
26.03.2022 and 02.a%22. Even otherwisethe General Manager
provided a restricted panel of ondyretired railway officers which
cannot be said to bibroad base@ Per Contrathe objection raised by

the respondenh a gistis that the constitution of the Arbitral Tribunal
was in accordance with Clause 2900 of the IRS.

A perusal ofthe Clause 290%f the IRSas reproduced abowedicates

two distinct scenarios: (i) where the apghility of Section 12(5) of

the 1996 Act has been expressly waived by thpetitioner in
accordance with the proviso thereto, and (ii) where no such waiver has
been made. Therefore, the primary issue that atisfsre meis
whether, in the facts of the present case, there has been a valid waiver
by the petitioner of the ineligibility criteriaf the Arbitral Tribunal
under Section 12(5)f the 1996 Act.

In this regard, the respondeNb. 1 has contended that althougie
petitioner initially objected to the constitution of the Arbitral Tribunal,

it thereafter proceeded to actively participate in the arbitral
proceedingsby nominating arbitrators, filing pleadings, and making

submissions on merits. Such conduct clearly iBgm acquiescence

O.M.P. (COMM) 151/2024 Pagellof 34

~

C

t



and amounts to a waiver of any objection to Ambitral Tr i bunal 6.

constitution.
29. Section 12 (5) of the 1996 Act reads as under:
nlz2. Grounds for chall enge:
é é

(5) Notwithstanding any prior agreement to the contrary,
any person whose relationship, with the parties or counsel
or the subjectatter of the dispute, falls under any of the
categories specified in the Seventh Schedule shall be

ineligible to be appointkas an arbitrator:

Provided that parties may, subsequent to disputes having

arisen between them, waive the applicability of this-sub

section by an express agreement

30. To my mind, the argumetiy the respondens meritlessThe essence

of Section 12 of thd996 Actlies in ensuring the independence and
impartiality of theArbitral Tribunal. The provision mandates that any
appointment made in violation of Section 12(5) read with the Fifth
and the Seventh Schedule of the 1996 Aemders the arbitrator de
jure ineligible. Such ineligibility goes to the very foundation of the
arbitral process The Honobl e \Bastplpine(supra),Co ur t
inter aliaheld as under:

i 2 Ondependence and impartiality of the arbitrator are

the hallmarks of any arbitration proceedings. Rule against

bias is one of the fundamental principles of natural justice

which applied to all judicial and quasjudicial

proceedings. It is for this reasothat notwithstanding the

fact that relationship between the parties to the arbitration

and the arbitrators themselves are contractual in nature
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and the source of an arbitrator's appointment is deduced

from the agreement entered into between the parties,

notwithstanding the same noemdependence and non

impartiality of such _arbitrator (though _contractually

agreed upon) would render him ineligible to conduct the

arbitration. The genesis behind this rational is that even
when an arbitrator is appointed in teswof contract and by
the parties to the contract, he is independent of the parties.
Functions and duties require him to rise above the partisan
interest of the parties and not to act in, or so as to further,
the particular interest of either parties. Afteaall, the
arbitrator has adjudicatory role to perform and, therefore,
he must be independent of parties as well as impartial. The
United Kingdom Supreme Court has beautifully highlighted
this aspect in Hashwani v. Jivraj [Hashwani v. Jivraj, (2011)
1 WLR B72 : 2011 UKSC 40] in the following words :
(WLR p. 1889, para 45)
n45. e t he domi nant pur pose
arbitrator or arbitrators is the impartial resolution of
the dispute between the parties in accordance with the
terms of the agreement and, hadugh the contract
between the parties and the arbitrators would be a
contract for the provision of personal services, they
were not personal services under the direction of the
parties. 0
é é
22. Independence and impartiality are two different
concepts. Ararbitrator may be independent and yet, lack

impartiality, or vice versa. Impatrtiality, as is well accepted,
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IS @ more subjective concept as compared to independence.
Independence, which is more an objective concept, may,
thus, be more straightforwardly astained by the parties at

the outset of the arbitration proceedings in light of the
circumstances disclosed by the arbitrator, while partiality
will  more likely surface during the arbitration
proceedings. o0

(emphasis supplied)

31. The legal position witllespect to Section 12(5) of the 198, read
with the Seventh Schedule, is no longer res integra. It stands
conclusively settled by a catena of judgmetithas time and again
beenheld thatany person having an ineligible relationship under the
Seventh Schedule of the 1996 Actis disqualified from being
appointed as an arbitrator, and such ineligibility cannot be cured
except through an express written waiver in terms of the proviso to
Section 126)The Honobobl e $HuBparae Bieadbdd u r t
Network Limited v. United Telecoms Limite(R019) 5 SCC 75%has
explained the samé-or reference sgeara nosl5 and 17)

32. Now coming to the issue at hand, thdtethera partywaivesits right
under Section 12(5) of the 19%&t through condugtis now well
settled Any waiver of the disqualification contemplated under Section
12(5) of the 199&\ct, must be made expressly in writing. The st&tut
does not permit an implied waiver through conduct or participation in
arbitral proceedings. The requiremteof a written waiver ensures that
the party unequivocally agrees to proceed with the appointment,
despite the disqualification, and avoids any ambiguity in this regard.
I n this regard, t h e BhkhoanBrdadbend Supr
(supra)inter alia held as under:
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n20. This then brings us to the applicability of the proviso to

Section 12(5) on the facts of this case. Unlike Section 4 of the

Act which deals with deemed waiver of the right to object by

conduct, the proviso to Section 12(5W)ill only apply if

subsequent to disputes having arisen between the parties, the

parties waive the applicability of subection (5) of Section 12

by an_express agreement in_writingFor this reason, the

argument based on the analogy of Section 7 of thendist also

be rejected. Section 7 deals with arbitration agreements that must
be in writing, and then explains that such agreements may be
contained in documents which provide a record of such

agreementsOn_the other hand, Section 12(5) refers to_an

N expsrs agreement N wWr i tingo.

agreement i n writingo refers to

opposed to an agreement which is to be inferred by conduct.

Here, Section 9 of the Contract Act, 1872 becomes important. It

states:

Ao . Bes, oempress and implied. Insofar as the

proposal or acceptance of any promise is made in words,
the promise is said to be express. Insofar as such
proposal or acceptance is made otherwise than in words,

the promise is said to be impl:i

ltisthusnecessary t hat t her e b e an

writing. This agreement must be an agreement by which both

parties, with full knowledge of the fact that Shri Khan is

ineligible to be appointed as an arbitrator, still go ahead and

say that they have full fith and confidence in him to continue

as such. The facts of the present case disclose no such express

0.M.P. (COMM) 151/2024 Pagel5of 34



agreement The appointment letter which is relied upon by the
High Court as indicating an express agreement on the facts of the
case is dated 11-2017. On this date, the Managing Director of
the appellant was certainly not aware that Shri Khan could not
be appointed by him as Section 12(5) read with the Seventh
Schedule only went to the invalidity of the appointment of the
Managing Director himself as arrlaitratoré é o

(emphasis supplied)

33. Following the law laid down irBharat Broadband(supra)several
other judgment(s) have been passed by this Couartsimilar lines
Relianceis placedon Govind Singh vs Satya Group Pvt. Limited and
Another2023 SCC OnLinéel 37 and A K Builders vs Delhi State
Industrial Infrastructure Development Corporation Ltd.M.P. (T)
(COMM.) 12/2022

34. In the present casthe facts ar@ot in dispute. e petitionetinvoked
arbitration vide letter dated 26.03.202%hereby the petitioner
indicated that an independent arbitrator be appointetter dated
26.03.2022 is reproduced below:
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