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ISubject: Accord of sanction for launching 

prosecution against in FIR No. 193/1990.  

I am directed to refer to the Govt. of J&K Home Dept's 

letter No. Home/44/2003/Pros dated 26.6.2007, on the 

subject mentioned above. 

2. The matter has been considered in this Ministry in 

consultation with CRPF and MOL and with the 

approval of Union Home Minister it has been decided 

to grant prosecution sanction against Sh. Ajay Kumar 

Pandey, the then DySP. CRPF (Now absorbed in 

Punjab Police) and for adjudication by a court of law. 

3. The CD file along with relevant documents is 

enclosed in original.”  
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� “16. In Basdeo Agarwalla v. Emperor it was pointed 

out that sanction under the Act is not intended to be, nor is an 

automatic formality and it is essential that the provisions in 

regard to sanction should be observed with complete 

strictness. This Court in State through Anti>Corruption 

Bureau, Govt. of Maharashtra v. Krishanchand 

Khushalchand Jagtiani while considering the provisions of 

Section 6 of the Act held that one of the guiding principles for 

sanctioning authority would be the public interest and, 

therefore, the protection available under Section 6 cannot be 

said to be absolute. 

 17. Sanction lifts the bar for prosecution. The grant of 

sanction is not an idle formality or an acrimonious exercise 

but a solemn and sacrosanct act which affords protection to 

government servants against frivolous prosecutions. (See 

Mohd. Iqbal Ahmed v. State of A.P.) Sanction is a weapon to 

ensure discouragement of frivolous and vexatious prosecution 

and is a safeguard for the innocent but not a shield for the 

guilty. 
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 18. The validity of the sanction would, therefore, 

depend upon the material placed before the sanctioning 

authority and the fact that all the relevant facts, material and 

evidence have been considered by the g sanctioning authority. 

Consideration implies application of mind. The order of 

sanction must ex facie disclose that the sanctioning authority 

had considered the evidence and other material placed before 

it. This fact can also be established by extrinsic evidence by 

placing the relevant files before the Court to show that all 

relevant facts were considered by the sanctioning authority. 

(See also Jaswant Singh v. State of Punjab and State of Bihar 

v. PP Sharma). 

 19. Since the validity of "sanction" depends on the 

applicability of mind by the sanctioning authority to the facts 

of the case as also the material and evidence collected during 

investigation, it necessarily follows that the sanctioning 

authority has to apply its own independent mind for the 

generation of genuine satisfaction whether prosecution has to 

be sanctioned or not. The mind of the sanctioning authority 

should not be under pressure from any quarter nor should 

any external force be acting upon it to take a decision one 

way or the other. Since the discretion to grant or not to grant 

sanction vests absolutely in the sanctioning authority, its 

discretion should be shown to have not been affected by any 

extraneous consideration. If it is shown that the sanctioning 

authority was unable to apply its independent mind for any 

reason whatsoever or was under an obligation or compulsion 

or constraint to grant the sanction, the order will be bad for 

the reason that the discretion of the authority "not to 

sanction" was taken away and it was compelled to act 

mechanically to sanction the prosecution.” 

Xxx xxxx xxxx xxxx xxxx xxxx xxxx xxxx xxxx 
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 33. The High Court put the Secretary in a piquant 

situation. While the Act gave him the discretion to sanction or 

not to sanction the prosecution of the appellant, the judgment 

gave him no choice except to sanction the prosecution as any 

other decision would have exposed him to an action in 

contempt for not obeying the mandamus issued by the High 

Court. The High Court assumed the role of the sanctioning 

authority, considered the whole matter, formed an opinion 

that it was a fit case in which sanction should be granted and 

because it itself could not grant sanction under Section 6 of 

the Act, it directed the Secretary to sanction the prosecution 

so that the sanction order may be treated to be an order 

passed by the Secretary and not that of the High Court. This 

is a classic case where a brand name is changed to give a 

new colour to the package without changing the contents 

thereof. In these circumstances, the sanction order cannot but 

be held to be wholly erroneous having been passed 

mechanically at the instance of the High Court. 

 34. Learned counsel for the State of Gujarat contended 

that the judgment passed by the High Court cannot be 

questioned in these proceedings as it had become final. This 

contention is wholly devoid of substance. The appellant has 

questioned the legality of "sanction" on many grounds one of 

which is that the sanctioning authority did not apply its own 

mind and acted at the behest of the High Court which had 

issued a mandamus to sanction the prosecution. On a 

consideration of the whole matter, we are of the positive  

opinion that the sanctioning authority, in the instant case, 

was left with no choice except to sanction the prosecution and 

in passing the order of sanction, it acted mechanically in 

obedience to the mandamus issued by the High Court by 

putting the signature on a pro forma drawn up by the office. 
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Since the correctness and validity of the "sanction order" was 

assailed before us, we had necessarily to consider the High 

Court's judgment and its impact on the "sanction". The so>

called finality cannot shut out the scrutiny of the judgment in 

terms of actus curiae neminem gravabit as the order of the 

Gujarat High Court in directing the sanction to be granted, 

besides being erroneous, was harmful to the interest of the 

appellant, who had a right, a valuable right, of fair trial at 

every stage, from the initiation till the conclusion of the 

proceedings. 

� MHH� HHH� HHH� HHH� HHH� HHH� HHH� HHH� HHH� HHH�

�

� 39. Normally when the sanction order is held to be bad, 

the case is remitted back to the authority for reconsideration 

of the matter and to pass a fresh order of sanction in 

accordance with law. But in the instant case, the incident is of 

1983 and, therefore, after a lapse of fourteen years, it will 

not, in our opinion, be fair and just to direct that the 

proceedings may again be initiated from the stage of sanction 

so as to expose the appellant to another innings of litigation 

and keep him on trial for an indefinitely long period contrary 

to the mandate of Article 21 of the Constitution which, as part 

of right to life, philosophises early end of criminal 

proceedings through a speedy trial.” 

� � �
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� 675.  It has been held by this Court that all the relevant 

documents required for granting sanction shall be presented 
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before the sanctioning authority so that the sanction can be 

granted on the basis of relevant material information and 

documents collected during the course of investigation with 

respect to the crime. In the case of #�� ���	 $���� ���	

��
�%�	&	'���	 %�	�����	 ��	�������( ������	�	���	�""( this 

Court, while examining a similar sanction Order as provided 

under Section 15 of TADA (repealed), has held as under: 

� "8. Taking cognizance is the act which the 

Designated Court has to perform and granting sanction 

is an act which the sanctioning authority has to 

perform. Latter is a condition precedent for the former. 

Sanction contemplated in the sub>section is the 

permission to prosecute a particular person for the 

offence or offences under TADA. We must bear in mind 

that sanction is not granted to the Designated Court to 

take cognizance of the offence, but it is granted to the 

prosecuting agency to approach the court concerned 

for enabling it to take cognizance of the offence and to 

proceed to trial against the persons arraigned in the 

report. Thus a valid sanction is sine qua non for 

enabling the prosecuting agency to approach the court 

in order to enable the court to take cognizance of the 

offence under TADA as disclosed in the report. The 

corollary is that, if there was no valid sanction the 

Designated Court gets no jurisdiction to try a case 

against any person mentioned in the report as the court 

is forbidden from taking cognizance of the offence 

without such sanction. If the Designated Court has 

taken cognizance of the offence without a valid 

sanction, such action is without jurisdiction and any 

proceedings adopted thereunder will also be without 

jurisdiction. 
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 9. In this case the prosecution relies on Ext. 63, 

an order Issued by the Director General of Police, 

Ahmedabad, on 3>9>1993, as the sanction under 

Section 20>A(2) of TADA. We are reproducing Ext. 63 

below: 

"Sr. No. J>1/1909/1/Khamballa 55/93 

Director General of Police, Dated 3>9>1993  

Gujarat State, 

 Ahmedabad. 

Perused: (1) FIR in respect of offence Registered No. 

55/93 at Khamballa Police Station 25(1)(b) (a)(b) of 

Arms Act and Sections 3, 4 and 5 of the TADA. 

(2) Application sent by DSP Jamnagar vide his letter 

No. RB/D/122/1993/1820 dated 9>8>1993. 

Having considered the FIR in respect of offence 

Registered No. 55/93 at Khambalia Police Station 

District Jamnagar under Section 25(1)(b)(a)(b) of 

Arms Act and Sections 3, 4 and 5 of TADA and letter 

No. RB/D/122/1993/1820 of DSP dated 9>8>1993 

seeking permission to apply the provisions of TADA 

carefully, I A.K. Tandon, Director General of Police, 

Gujarat State, Ahmedabad under the powers conferred 

under the amended provisions of TADA (1993) Section 

20>A(2) give permission to add Sections 3, 4 and 5 of 

TADA. 

A.K. Tandon  

  Director General of Police 

Ahmedabad 

Gujarat 
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10. Apparently Ext. 63 makes reference only to two 

documents which alone were available for the Director 

General of Police to consider whether sanction should be 

accorded or not. One is the FIR in this case and the other is 

the letter sent by the Superintendent seeking permission or 

sanction. No doubt in that letter to the Director General of 

Police the Superintendent of Police had narrated the facts of 

the case. But we may observe that he did not send any other 

document relating to the investigation or copy thereof along 

with the application. Nor did the Director General of Police 

call for any document for his perusal. All that the DGP had 

before him to consider the question of granting sanction to 

prosecute were the copy of the FIR and the application 

containing some skeleton facts. There is nothing on record to 

show that the Director General of Police called the 

Superintendent of Police at least for a discussion with him." 

� � � � �          (emphasis laid by this Court) 

It was further held by this Court in the case of Anirudhsinhji 

Karansinhji Jadeja and another versus State of Gujarat, 

(1995) 5 SCC 302, as under:�

“ 15. The aforesaid is however not all. Even if it be 

accepted that as an additional safeguard against 

arbitrary exercise of the drastic provisions, the State 

Government had provided by administrative 

instructions an additional safeguard whereunder the 

DSP was required to obtain the sanction/consent of the 

State Government, we are of the view that in the 

present case the same was given by the State 

Government without proper application of mind. We 

have taken this view because the sanction/consent was 

given by the Government merely on the basis of the fax 
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message dated 17>3>1995 of the DSP. The reason for 

our saying so is that though there is no record a fax 

message of Deputy Director General of Police also, 

which is dated 18>3>1995, the sanction/consent order 

has mentioned above the fax message of the DSP only. 

Now, no doubt the message of the DSP is quite 

exhaustive, as would appear from that message which 

has been quoted above in full, we are inclined to think 

that before agreeing to the use of harsh provisions of 

TADA against the appellants, the Government ought to 

have taken some steps to satisfy itself whether what had 

been stated by the DSP was borne out by the records, 

which apparently had not been called for in the present 

case, as the sanction/consent was given post>haste on 

18>3>1995, i.e., the very next day of the message of the 

DSP. It seems the DSP emphasised the political angle 

in the first two paragraphs of his message. The dispute 

or motive stated was that the Darbars were annoyed 

because they were refused loan and not because of any 

political rivalry. In the third paragraph there is 

reference to statements of accused after arrest which 

would ordinarily be inadmissible in evidence. 

Reference to avoid incident of the past does not provide 

any nexus. The State Government gave the sanction 

without even discussing the matter with the 

investigating officer and without assessing the situation 

independently. All these show lack of proper and due 

application of mind by the State Government while 

giving sanction/consent." 

        (emphasis laid by this Court)�
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It was the Deputy Secretary, Law and Order, Mr. J.R 

Rajput who had signed the document of sanction issued 

in the name of the Governor (Ex.498). However, he was 

not examined by the Court. On the other hand, PW>88, 

the Principal Secretary was examined. Therefore, we 

intend to examine the statement of PW>88, since he 

formed the only link in the Home Ministry of State of 

Gujarat and could enlighten us with the facts and 

information which were taken into consideration by 

him while granting sanction. 

While deposing before the Special Court (POTA), PW>

88 stated that he had not discussed anything with the 

Home Minister regarding the grant of sanction and the 

Minister had simply signed the proposed note as a 

mark of approval. PW>88 further stated that he had not 

discussed anything with the I.O. about granting 

sanction in the present case. However, the Special 

Court (POTA) erroneously justified the granting of 

sanction on the ground that the learned counsel for A> 

2 and A>4 before the Special Court (POTA), Mr. R.K. 

Shah, did not insist on examination of the internal note 

and at no stage was such a request made in writing.”  

Xxx xxx xxx xxx xxx xxx xxx xxx xx 

 “77. However, the present case does not show 

that the sanctioning authority had applied its mind to 

the satisfaction as to whether the present case required 

granting of sanction. The prosecution had failed to 

prove that the sanction was granted by the Government 

either on the basis of an informed decision or on the 

basis of an independent analysis of fact on consultation 

with the Investigating Officer. This would go to show 
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clear non>application of mind by the Home Minister in 

granting sanction. Therefore, the sanction is void on 

the ground of non>application of mind and is not a 

legal and valid sanction under Section 50 of POТА.” 

�2�� � �-��%)+��5� �+�� ��� ��)8� �.� �#3" �&�5%����� 38� �+�� �%�)������5�

�#�+����8'� �+�� ���>3&�� �#���-�� 1�#��� ��� �+�� -%����� �.� �����
�������	

)����������	*�
���	��
	�������	
�����	�����	��	��������������� �%������+�	+	

���	 ,!�� +�& � �+%�� �H��)���� �.�  ��)������� *��+� �����#)����� .��-� ��+��� �������

%-�#���� ��� .%�&#��� ��� �H��)����  ��)�������%�� %&&���+�� ��&�(%����%��� �+����.� ��% ��

�+#�!��

 “14. The present was thus a clear case of 

exercise of power on the basis of external dictation. 

That the dictation came on the prayer of the DSP will 

not make any difference to the principle. The DSP did 

not exercise the jurisdiction vested in him by the statute 

and did not grant approval to the recording of 

information under TADA in exercise of his discretion.  

 15. The aforesaid is however not all. Even if it be 

accepted that as an additional safeguard against 

arbitrary exercise of the drastic provisions, the State 

Government had provided by administrative 

instructions an additional safeguard whereunder the 

DSP was required to obtain the sanction/consent of the 

State Government, we are of the view that in the 

present case the same was given by the State 

Government without proper application of mind. We 

have taken this view because the sanction/consent was 

given by the Government merely on the basis of the fax 

message dated 17>3>1995 of the DSP. The reason for 
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our saying so is that though there is no record a fax 

message of Deputy Director General of Police also, 

which is dated 18>3>1995, the sanction/consent order 

has mentioned above the fax message of the DSP only. 

Now, no doubt the message of the DSP is quite 

exhaustive, as would appear from that message which 

has been quoted above in full, we are inclined to think 

that before agreeing to the use of harsh provisions of 

TADA against the appellants, the Government ought to 

have taken some steps to satisfy itself whether what had 

been stated by the DSP was borne out by the records, 

which apparently had not been called for in the present 

case, as the sanction/consent was given post>haste on 

18>3>1995, i.e., the very next day of the message of the 

DSP. It seems the DSP emphasised the political angle 

in the first two paragraphs of his message. The dispute 

or motive stated was that the Darbars were annoyed 

because they were refused loan and not because of any 

political rivalry. In the third paragraph there is 

reference to statements of accused after arrest which 

would ordinarily be inadmissible in evidence. 

Reference to avoid incident of the past does not provide 

any nexus. The State Government gave the sanction 

without even discussing the matter with the 

investigating officer and without assessing the situation 

independently. All these show lack of proper and due 

application of mind by the State Government while 

giving sanction/consent. �

���� � $��� ��'����+%��%&���3����+�& ��+%���+��3#� ���&��������+�������)#�����

��� ���%3&��+� �+%�� % �G#%���-%����%&� .���5�%����.� �%�)�����*%��-% ��%(%�&%3&�� ���

�+���#�+����8������(��8��� �(� #%&�)%��'��+��1�#���+%�����.�� ��#��*+��+����+�������
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)����	�//��0���������� �%����!�"�	�"	���	��+����&�(%����H��%)���+����.���% ��

�+#�!�

 “13. The prosecution has to satisfy the court that at the 

time of sending the matter for grant of sanction by the 

competent authority, adequate material for such grant was 

made available to the said authority. This may also be evident 

from the sanction order, in case it is extremely 

comprehensive, as all the facts and circumstances of the case 

may be spelt out in the sanction order. However, in every 

individual case, the court has to find out whether there has 

been an application of mind on the part of the sanctioning 

authority concerned on the material placed before it. It is so 

necessary for the reason that there is an obligation on the 

sanctioning authority to discharge its duty to give or withhold 

sanction only after having full knowledge of the material facts 

of the case. Grant of sanction is not a mere formality. 

Therefore, the provisions in regard to the sanction must be 

observed with complete strictness keeping in mind the public 

interest and the protection available to the accused against 

whom the sanction is sought. 

 14. It is to be kept in mind that sanction lifts the bar for 

prosecution. Therefore, it is not an acrimonious exercise but 

a solemn and sacrosanct act which affords protection to the 

government servant against frivolous prosecution. Further, it 

is a weapon to discourage vexatious prosecution and is a 

safeguard for the innocent, though not a shield for the guilty. 
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 15. Consideration of the material implies application of 

mind. Therefore, the order of sanction must ex facie disclose 

that the sanctioning authority had considered the evidence 

and other material placed before it. In every  individual case, 

the prosecution has to establish and satisfy the court by 

leading evidence that those facts were placed before the 

sanctioning authority and the authority had applied its mind 

on the same. If the sanction order on its face indicates that all 

relevant material i.e. FIR, disclosure statements, recovery 

memos, draft charge>sheet and other materials on record 

were placed before the sanctioning authority and if it is 

further discernible from the recital of the sanction order that 

the sanctioning authority perused all the material, an 

inference may be drawn that the sanction had been granted in 

accordance with law. This becomes necessary in case the 

court is to examine the validity of the order of sanction inter 

alia on the ground that the order suffers from the vice of total 

non>application of mind. (Vide Gokulchand Dwarkadas 

Morarka v. R.6; Jaswant Singh v. State of Punjab, Mohd. 

Iqbal Ahmed v. State of A.P.8, State v. Krishanchand 

Khushalchand Jagtiani, State of Punjab v. Mohd. Iqbal Bhatti 

10, Satyavir Singh Rathi, ACP v. State and State of 

Maharashtra v. Mahesh G. Jain 12.) 

 16. In view of the above, the legal propositions can be 

summarised as under: 

 16.1. The prosecution must send the entire relevant 

record to the sanctioning authority including the FIR, 

disclosure statements, statements of witnesses, recovery 

memos, draft charge>sheet and all other relevant material. 

The record so sent should also contain the 

material/document, if any, which may tilt the balance in 
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favour of the accused and on the basis of which, the 

competent authority may refuse sanction. 

 16.2. The authority itself has to do complete and 

conscious scrutiny of the whole record so produced by the 

prosecution independently applying its mind and taking into 

consideration all the relevant facts before grant of sanction 

while discharging its duty to give or withhold the sanction. 

 16.3. The power to grant sanction is to be exercised 

strictly keeping in mind the public interest and the protection 

available to the accused against whom the sanction is sought. 

 16.4. The order of sanction should make it evident that 

the authority had been aware of all relevant facts/materials 

and had applied its mind to all the relevant material. 

 16.5. In every individual case, the prosecution has to 

establish and satisfy the court by leading evidence that the 

entire relevant facts had been placed before the sanctioning 

authority  and the authority had applied its mind on the same 

and that the sanction had been granted in accordance with 

law.” 

 Xxx xxx xxxx xxxx xxxx xxxx xxx xxx xxx 

 20. Be that as it may, in State of T.N. v. M.M. 

Rajendran this Court dealt with a case under the provisions 

of the 1988 Act, wherein the prosecuting agency had 

submitted a very detailed report before the sanctioning 

authority and on consideration of the same, the competent 

authority had accorded the sanction. This Court found that 

though the report was a detailed one, however, such report 

could not be held to be the complete records required to be 

considered for sanction on application of mind to the relevant 

material on record and thereby quashed the sanction. 
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 26. Before proceeding further, it may be pertinent to 

note that the sanction order speaks of consideration of the 

entire material including the case diaries and documents 

collected during the course of investigation and statements 

recorded under Section 161 CrPC and statements recorded 

by the Magistrate under Section 164 CrPC. The learned 

Special Judge dealt with the issue in its order and brushed 

aside the same observing that the same may be factually 

incorrect, and there was a letter on record showing the true 

picture that the relevant documents had not been sent to the 

sanctioning authority. However, it is open to the prosecution 

during the course of trial to examine the sanctioning 

authority where such a discrepancy can be explained. The 

learned Special Judge has wrongly labelled such a fact which 

goes to the root of jurisdiction and clearly shows that the 

extent to which there could be application of mind was a mere 

discrepancy.”�

���� � �������(� ����.��-�%3�(���+%���+��)�-�&����%� �)���)��#���)�#���8��.�

�+�� �(� ��)��%� � ��)�� �+%�� ���3�� ����38� �+���#�+����8� ����&.� %� �����38�%�8�

��+��� ������� ��� +��F+��� 3�+%&.�� $��� ��'� �+�� �� ��� �+�#& � %&���-%,�� ��� �(� ����

�+%���+��%#�+����8�%��&�� ������*��-�� ����%&&��+����&�(%���.%)����

�;�� � �#��+����+�� �&%8�������,��5�%�5�%����.��%�)�����+%��3������)�5��A� �

%�� %� .#��&��8� �.� �+�� ������� �H��)���� ��� �+��-%����� �.������
��	1��	2��	
�����	

�����	��	-������������ �%����!!��	�	���	�"��	��&�(%����%����+����.���% ���+#�!��

 “5. It is true that interference by the court at the 

investigation stage is not called for. However, it is equally 

true that the investigating agency cannot be given the latitude 

of protracting the conclusion of the investigation without any 
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limit of time. This Court in Abdul Rehman Antulay v. R.S. 

Nayak while interpreting the scope of Article 21 of the 

Constitution held that every citizen has a right to speedy trial 

of the case pending against him. The speedy trial was 

considered also in public interest as it serves the social 

interest also. It is in the interest of all concerned that guilt or 

innocence of the accused is determined as quickly as possible 

in the circumstances. The right to speedy trial encompasses 

all the stages, namely, stage of investigation, enquiry, trial, 

appeal, revision and retrial. While determining the alleged 

delay, the court has to decide each case on its facts having 

regard to all attending circumstances including nature of 

offence, number of accused and witnesses, the workload of 

the court concerned, prevailing local conditions etc. Every 

delay may not be taken as causing prejudice to the accused 

but the alleged delay has to be considered in the totality of the 

circumstances and the general conspectus of the case. 

Inordinate long delay can be taken as a presentive proof of 

prejudice. 

 6. In this case the prosecution has miserably failed to 

explain the delay of more than 13 years by now, in granting 

the sanction for prosecution of the appellant>accused of 

possessing disproportionate wealth of about Rs 50,600. The 

authorities of the respondent State also appear to be not 

satisfied about the merits of the case and were convinced that 

despite granting of sanction the trial would be a mere 

formality and an exercise in futility. 

 7. In cases of corruption the amount involved is not 

material but speedy justice is the mandate of the Constitution 

being in the interests of the accused as well as that of the 

society. Cases relating to corruption are to be dealt with 

swiftly, promptly and without delay. As and when when delay VISHAL SHARMA
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is found to have been caused during the investigation, inquiry 

or trial, the appropriate authorities concerned are under an 

obligation to find out and deal with the persons responsible 

for such delay. The delay can be attributed either to the 

connivance of the authorities with the accused or used as a 

lever to pressurise and harass the accused as is alleged to 

have been done to the appellant in this case. The appellant 

has submitted that due to registration of the case and 

pendency of the investigation he lost his chance of promotion 

to the post of > Chief Engineer. It is common knowledge that 

promotions are withheld when proceedings with respect to 

allegations of corruption are pending against the incumbent. 

The appellant has further alleged that he has been deprived of 

the love, affection and the society of his children who were 

residing in a foreign country as on account of the pendency of 

the investigation he could not afford to leave the country. 

 8. This Court in Ramanand Chaudhary v. State of Bihar 

quashed the investigation against the accused on account of 

not granting the sanction for more than 13 years. The facts of 

the present case are almost identical. No useful purpose 

would be served to put the appellant at trial at this belated 

Stage. 

 9. Keeping in view the peculiar facts and circumstances 

of the case, we > are inclined to quash the proceedings 

against the appellant as permitting further prosecution would 

be a travesty of justice and a mere ritual or formality so far 

as the prosecution agency is concerned, and unnecessary 

burden as regards the courts.” 
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