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.HIGH COURT FOR THE STATE OF TELANGANA
: AT HYDERABAD 7
(Special Original Jurisdiction)

THURSDAY, THE TWENTY SEVENTH DAY OF FEBRUARY -
TWO THOUSAND AND TWENTY FIVE

PRESENT

THE HONOURABLE SRIJUSTICE J SREENIVAS RAQ

| WRIT PETITION NO; 17227 OF 2011

Between:

AND

y.V. Sambasiva Rao, Sfo. Rosaiah Choudary, aged about 54 years,
Occ: Raiiway Contractor, Rio. H.No.10-2-14, Flat No.201, Momi Devi Niwas,

West Marredpally. Secunderabad
| _PETITIONER

South Centfal Railway, Rep.by its General Manager, Railway Nilayam,
Secunderabad o : : '

2. Chief Engineer(Works), South Central Réilway, Secunderabad

3. Chief Engineer (Constructions), South Central Railway Secunderabad

4. Chief Administrative Ofﬁcer(construction), South Central Railway

9.

Secunderabad _
Deputy Chief Engineer (Constructions), South Central Railway Secunderabad
Senior Accounts Officer, South Central Railway Tirupathi, Chittoor district

Senior Divisional Financial Manager, South Central Railway 1%t floor,
Hyderabad Bhavan, Secunderabad.

Senior Divisional Financiél Manager, Secunderabad Division, Sanchéian
Bhavan, 3rd floor, South Central Railway, :

Divisional Railway Manger {works}, Hyderabad division, South Central

Railway, Secunderabad

10. Divisional Railway Manager(Works), _Sécu_nderabad Division, Southi Central

Railway, Secunderabad

11.Divisional Engineering Officer, Carriagé Workshop South Central Railway,

Secunderabad

12.Commissioner of Labour, Government of Andhra Pradesh, T. Anjaiah Bhavan,

RTC X Roads, Hyderabad.

...RESPONDENTS

A

G

——




Petition unde: Article 226 of the Constitution of india pray ng that in the
circumstances statsd in the affidavit filed therewith, the High l'Doa.xrt_»_.!_r_nay be
pleased to issue any appropriate writ order or direction preferabh' a -writ in the
nature of Writ of Meandamuys declaring the Memo No. W.148;’1/9(‘/(;!.!\/)"d_t;3-_3_
2009 issued by “he Znd respondent and also the action of the r aspbhdents' in

deducting 1% labour >ess from the outstanding bills of the petitio rer under the

principles of natural justice and unconétitutionaf a'nd-consequenl'fy direct the
respondents not to recover 1% labour cess amounts frdm the bills p«ayabie_to the
petitioner  aijther urder the works covered under . Ternder Notice
N0.35/DRM/NVork.sr’HYB/OT dated 27.08.2010 (D.0.0. 22.09.2010):51"'--any other
works o | | | '

LA. NO: 1 OF 201 11[W_EMP._NO: 20694 OF 2011)

Petition under Sention 151 CPC praying‘that in the circumstanc es stated in
the affidavit filed in support of the petition, the High Court may be pleas ed to direct -

the respondents o Pay the amounts under-the bilis payable to the petit ‘oner under
Tender Notice No.35/D RM//Works/HYB/OT dated 27.08.2010 (D.0.0. '132.09.2010)
without deducting the |abour cess @ 1%, pending diqusaf of the above writ

petition.

LA. NO: 1 OF 2012(WVNIP. NO: 970 OF 2012)

Between:
1 South Centra! Railviay, Rep.by its General Manager, Railway Nilayzm,
Secunderabad
2. 'Chief Engineer’Warks), South Central Railway, Secunderabad
3. Chief Engineer ( Canstructions), South Central Railway Secunderab: d

4. Chief Administrative. Officer(construction), South Central Railway
Secunderabad

H Lang U b d
) Deputy Chief Znginzer {Constructions), South Central Raitway Secunderaba

- - T- 3 (-\1 H .
g 1

. oSt cr,
ial Manager, South Central Railway 17 flocr,
- nancia ,

O]
" aiggagggséﬁfug.r;_ Secunderabad.




8. Senior Divisional Financial Manager, Secunderabad Division, Sanchalan
Bhavan, 3rd floor, South Central Railway,

9. Divisional Railway Manger (works), Hyderabad dMsuon South Central
Raitway, Secunderabad

10. Divisional Railway Manager(Works), Secunderabad Division, Sou{h Cen{ral
Railway, Secunderabad

- 11.Divisional Engineering Off cer, Carriage Workshop South Central Rallway
Secunderabad

...PETIT!ONERSIRESPONDENTS
AND

1. Y.V. Sambasiva Rao, S/o. Rosaiah Choudary, aged about 54 years,
Occ: Railway Contractor, R/o. H.No.10- 2-14, FIatN0201 Momi Devi Niwas,

West Marredpally, Secunderabad

PETITIONERIRESPONDENT

2. Commissioner of Labour, Government of Andhra Pradesh T. An;alah Bhavan,
RTC X Roads, Hyderabad

RESPONDENTIRESPONDENT

Petition under Section 151 CPC praymg that in the circumstances stated in |

the affidavit filed in support of the petttlon the High Court may be pleased to
vacate the stay order dated 22.06.2011 in WPMP No. 20694 of 2011 in WP No.
17227 of 2011. '

Counsel for the Petitioner: SRI G. SUDERSHAN REPRESENTING
SRI V. SUBRAHMANYAM

Counsel for the Respondent Nos.1 to 11: SRI P. BHASKAR
Counsel for the Respondent No.12: GP FOR LABOUR

The Court made the following: ORDER




To,

THZ HON’BLE SRI JUSTICE J.SREENIVAS RAOQ
Writ Petition No.17227 of 2011 |

Order.

Mr.  C.Sudershan, leamed counsel,  repre enting

Mr. V.Subramanyam, leamed counsel for the petitioner, fairly

submits thar the issue raised in this writ petition is scuarely |

covered by order dated 24.11.2022, passed by this Court i
W.P.No.10601 «f 2011 and batch. -

In view of aforesaid submission, this Wit Petition s

disposed of in rerms of the order dated 24.11.2022, passed by -

this Court ir. W.I"No.10601 of 2011 and bartch. Nb Costs.

As a sequel miscellaneous petitions, pending if any, stand

closed.
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The General Marzger, South Central Railway, RailWay Nilayam,

Secunderabac

Chief Enginee{Waorks}), South Central Railway, Secunderabad ;

Chief Engineer (Constructions), South Central Railway Secunderat ad

Chief Administrative Officen(construction), South Central Railway

Secunderabac

Deputy Chief Engineer (Constructions), South Central Raiiway Secnderabad

Senior Accounts Cfficer, South Central Railway Tirupathi, Chittoor istrict

Senior Divisional Financial Manager, South Central Railway 1<t flocr,

Hyderabad Ehav.an. Secunderabad.

Senior Divisional Financial Manager, Secunderabad Division, Sancalan

Bhavan, 3rd floor. South Central Railway,

Divisional Railway Manger (works), Hyderabad division, South Cenral |

Railway, Secund:-abad '

10.Divisional Raitway Manager(Works), Secunderabad Division, Soutt Central
Railway, Secund= abad '

11.Divisional Ergine=rng Officer, Carriage Workshop South Central R ailway, |
Secunderab:ac - i

© ® NOO AW




3 12.Commissioner of Labour, Govemnment of Andhra Pradesh, T. Anjaiah Bhavan,
RTC X Roads, Hyderabad. -~ ; : '
13.0ne CC to Sri V. Subrahmanyam, Advocate [OPUC] . '
14.One CC to Sri P. Bhaskar, Advocate [OPUC] _ S
15.Two CC to The GP for Labour, High Court for the State of Telangana, at - /
~ Hyderabad[OUT] B B =
- 16.Two CD Copies '
TS :

\ GJP

(Along with the Copy of Order dated 24.11.2022 In W.P_.No.1 0601 Of 2011)

Y




HIGH CouRrT

v DATED:27/02/2955
N

ORDER

WP.No.17227 of 2011

DISPOSING OF THE WRIT
WITHOuT COsTS

QO

30 \B




HON’BLE SRI JUSTICE K. LAKSHMAN

WRIT PETI'i:‘ION Nos:10601 OF 2011 AND 17219 & 17235 OF 2022

COMMON O;llﬂER:

Heard Mr A. Nagendra Rao, learned counsel for the petitioners,
Mr. R. Manglilai,;ileamed Standing Counsel for Central Government
appearing on ?:be:hal.f of respondent Nos.l to 3 and Mrs. Anjali
Agarwal, iea¢ed _As.sistant Government Pleader appearing on behalf

of respondent No.4.

2. W.P.:Nof1060110f 2011 is filed to; a) to call for the recc;rds
pertaining to tjhe action of the respondents with regard to 1% Labour
Cess deducting: frﬁm the bills of the petitioner under the provisions of
the Building and other Construction Workers Welfare Cess Act, 1996,
Rules made there-under, ‘the Memo No.W.148/1/9/Vol. IV dated
03.03.2009 iséued_ by the respondent No.Z and set them aside; b) to
direct the resp;)ndents not to recover 1% Labour Cess from the bills
payable to the petitioner either of the works covered under Tender
Notice No.44/CRJO'7 dated 19.09.2007, No.68/S/08 dated 07.07.2008,
No.98/S/08 dated 10.12.2008 and No.21/5/09 dated 23.03.2009 or any

other works; and ¢) to award costs by holding the action of the

respondents herein as illegal.
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W2 Nes 1601 of 2011 & batch

W.P. Nos.17219 and 17235 of 2022 are|filed secking the
-

vey same relief.

4 Since lis involved in the aforesaid threc writ pct tions is one
and the same, they were heard together and decided by way of this

coinmon order.

& In all the aforesaid three writ petitions, ﬁhe be'itiorlers are
Contractors.  They have been executing contracts of South Central
Railway 17 various places. Al the petitioners ha e perticiyated in the
Terders issued by the South Central Railway and th:y became
successful bidders in respect of the subject tenders. ‘There:fter, South
Central Railway has allotted the aforesaid subject wcrks to the
petittoncrs  They have also entered info agreemesnts on the specific

terms and conditions agreed thereon.

6. Respondent No.4 has issued notices to the pe itioners to
remel bu Hing and other construction workers welfare cess @ [% on
the cost of construction/estimated cost w.e.f 26.06.2007 (nwards as
per the Buwlding and Other Construction Workers Welfare Cess Act,

199¢ (hereinafter referred as “Cess Act, 1996° for brevity), and
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decided to recover the amounts from the bills payable to the

petitioners.

7. The peﬁtioners have filed the aforesaid three writ petitions
contending as follows:

i There is no mention of payment of 1% Labour Cess to be paid
by the -petitioners in the Tender Notifications or in the
Schedules or in the Agreements mentioned;

i There is'also no mention about the liability of the petitioners
with regard to the payment of the aforesaid 1% Labour Cess.
Without ‘mentioning the same, the respondents cannot claim the
said amdunt from the petitioners;

ii. The respondent authorities cannot shift the said liability on the
petitioners. Therefore, the petitioners are not liable to pay the
said amount @ 1% of the contract towards labour cess as per
the Cess:Act, 1996;

iv. The respondents have not even issued any notice seeking
explanation demanding the aforesaid amount and, thué, the
action of the respondents 1s unilateral and arbitrary;

v. The petitioners are RO Way related to the building'activitics as

provided under the Act 28 of 1996 and, therefore, the provisions
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WP Nes. X601 of 201§ & baich

of the said Cess Act, 1996 are inapplicable o the J'etitioner for
L1 purpose of deducting 1% labdur cess from the hills payable
e them;

Respondent No.4 has no authority or jurisdiction deduct 1%
labcur cess from 26.06.2007 onwards op the existing bills
pavable to the petitioners herein;

The respondents without making any assesément f cess, as
requred under the Cesg Act, 1996 and the R (es made
thereunder and without fixing liability on the éelition )5, cannot
diret the respondent authorities to deduct l%: labour cess from
the b'lls of the petitioners. The said action of ﬁhe respondents is
arbitrary and legal;

The >omponent of expenditure upon the labour ts only 30% out
of 2 total cost of the works which should be the basis for the
salculation of 1% labour cess, but not on the total st of the
Conlrict as the basis for the putpose of caicula:ion and
deduction of 1% labour cess from the works exccure i by the
petitioners; and

The petitioners have contended that the responder ts have

wrthheld the aforesaid 1% labour cess from the hi'ls and,
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therefore, they sought a direction to the respondents to release
the same with interest @ 24% per annum for the delay in

payment.

With the aforesaid submissions, all the petitioners sought to declare
the aforesaid action of the respondents in calculating 1% labour cess

from the petitioners’ bills as illegal.

8. On the other hand, learned Standing Counsel for Railways
appearing on Bchalf of respondent Nos.1 to 3, on instructions, would
submit that it is a Statute and it came into force from 26.06.2007 and,

therefore, the petitioners have to pay the said amount. There is no

need to mention about 1% labour cess to be paid in the
agreements/notifications. It is a statutory obligation on the part of the
petitioners/contractors to comply with the statutory obligation. He has

also placed reliance on the principle laid down in catena of decisions

to the said effe(i:t.
l

9. Learned Assistant Government Pleader for Labour appearing

|
i

on behalf of réspondent No.4 also supported the contentions of the
learned Standing Counsel for Railways and he has placed reliance on

the judgments of this Court and the Hon’ble Supreme Court.
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0 The petitioner in W.P. No.10601 of 2011 has -iled copy of
agrecn cut dated 19.09.2007 entered between him and th> respondent

Retlwav. In the said agreement, the nature of work is rientioned as

under:

“St7-KZJ-Section - SWI - Repairs to ballast retaicing  valls on
ALEN/North Sub Division - SW-II - Proposed Raising ¢ f ballast

retuners, Repairs to Pitching of banks, steps etc. for bridges

I
Fis ol 1

{(Totu 50 Bridges).”

Cost, dae of commencement, date of completion zmq naintenance
etc. ar: also specifically mentioned. The value of t1e work is
Rs.20,24321/-.  Like-wise, he has also ;ﬁ!ed agreenent  dated
07.57.2008, wherein also, the nature of ;work i :mn ntioned as
“censtrazion  of boundary wall o preven’  epcrocchment in
ADEN/MDR . The value of the work is Rs.45,51,678/-. e has also
filed anoilier agreement dated 10.12.2008, wherein the nat ire of work
is mentioned as “repairs to compound wall of staff’ quér& rs between
WL-GLA n ADEN/S/KZJ sub division at WL MABD,N:D." The
value of the work is mentioned as Rs.23,56 388/-.  In another
agreement. dated 23.03.2009, the nature of work is, mentioned as

“Revair: io front verandah for Type-I quarter. beiweer WL-GLA
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section on ADEN/S/KZT sub division at WL, NKD, KDM & MABD.”

The value of the Work is mentioned as Rs.51,45,208/-. In other two
" :

writ petitions, the petitioners have not filed copies of the agreements /

work orders. Despite granting opportunity by this Court, they have

not filed copies of the said agreements.

1. It 1s relevant to note that in all the three writ petitions, the
Chief Enginee?r (Works), respondent No.2, had issued proceedings,
dated 03.03.2069 stating' that respondent No.4 ie., the Commissioner
of Labour, Go(remment of A.P., had served a notice dated 20.11.2007
to remit the Bﬁilding and other Construction Workers Welfare Cess @

; _

1% on the cost of construction /estimated cost of construction from
26.06.2007 om%;vards as per the provisions of the Cess Act, 1996. The
Railway Board vide letter dated 09.07.2008 had advised to incorporate
necessary claus§e in the tender documents of all future tenders so as to
comply with s%atutory provision of recovering of building cess from
the Contractor%’ bills, in_élicating that cost of material shall be outside

. . I . .
the purview of cess when supplied under a separate schedule item.

12. Inéview of the above, the Railways have decided for

recovery of blfilding and other construction workers welfare cess at
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1% from 26.06.2007 onwards. They have decided 1he cises into two
(0Z) citzgories i.e., (i) agreements entered with the contractors for the
tenders called for July, 2008; and (ii) agreements entered with the
contracts prior to July, 2008 which are in force after 2€ 06.2007 but
without specific clause of building cess. In respzct of catzgory No.(i),
the cess will be recovered as per the specific clause incory orated in the
contract agreement. With regard to wteéory No.(;i}‘ they have
referred the judgment of the combined Hi'gh éou it of’ Ancthra Pradesh
at FHyderabad in M/s. Cormandel Prestcrete Private Limited v.
State of Andhra Pradesh, rep. - by Principai §S¢-cre£ary to
Goverrinent, Irrigation and CAD Deparifment', \;{h( rein it was

held that cess can be recovered based on the following poiits:

(a) Welfare Board was constituted by the Andkra Pradesh
Gevernment and G.O.Ms.No.57 was issued on 26.06.2007
drecting all the Officers of Central: Governmen and State
Gmcmment‘ to recover the building cess. This Court in the
alcresaid judgment categorically held that no notice s required

to be issued for recovery of cess from the Contractor s bills;

I. 200146) %07 703
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(b). The datia i.e., 26.06.2007 was_also upheld by the Court stating
that the:E .implementation was already delayed which was
suppose& to be from 26.09.1996 ie., date of notification by
Central Government; and

(c) This Court haé_ considered Clause - 69 of the agreements
executed by the! State Government establishments which
provide 3f0r compliance with labour regulations. But, in
Railway; contract- agreements, there is no such direct clause.
The clagse provided cover Minimum Wages Act, Contract
Labour (%Reguiatioﬁs and Abolition) Act etc., but the High Court
mentiom_ad that mére absence of clause relating to levy of 1%
cess in ttile contrac?: agreement does not preclude the department

from levgying the same.

Therefore, the' building! cess has to be recovered invariably even

though the specific clause is not available in the tender.
13, A similar view was taken by the Dethi High Court in its
!
judgment dated 28.02.2007. In view of the same, respondent No.2

directed all thé divisions to work out the cess to be collected from

contractors froim the agreements in force on ot after 26.06.2007 and



10
K .J
W P Nos. 0601 of 2011 & barch

also fro1 the agreements in which work is complered tut final bills
are yer 10 be drawn as on date and take immediately nec 'ssary action
to recavr the amounts from the contractors’ bills and ar advise may

be given 10 the contractors regarding the said recover. :

4. In W.P Nos.17219 of 2022 and 17235 07 2022, the
petitone have submitted ‘representations,! dated III-‘01.202I and
2205 2001 respectively requesting respondent No.ﬁ‘_‘%._ the Senior
Divisionz] Financial Manager, South Central Railway, JS@ :underabad,
informing: that FDRs are pending which has been give}h as surety for
recovery f building cess. The work has been! completeid and amounts
released cxcept certain amounts. Thus, they élziwe requested

respondert No.3 to release the payments  which are - pecifically

mentinnee therein,

1Y In view of the aforesaid Submissic;ns, It 1s rélev mt to note
that 1 leaned Judge of the combined High Coﬁrt of Anfihra Pradesh at
Hyderabzc in M/s. Cormandel Prestcrete;! Private .Lim ited‘, has
extens.vely considered the scheme of the afor;ésaid wo jEAc t 1e., Cess
Act, 1996 and the Building and Other fCons:truct'ior', Workers’

(Regutlation of Employment and Conditions of Service) Act, 1996
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! _
(‘the Workers™ Act” for brevity) as well as its objects and, ultimately,
the following seven (07) issues were framed.

1. Whether i}cfore implementing the provisions of a statute (Cess
Act) and“j issuance of orders in the impugned Memo, which seeks
to implextnent the provisions of the statute, by way of collection
of 1% labour cess from the bills of the petitioners, the
Govemnment is under an obligation to issue notice to the
petitioneis, and whether non-issuance of prior notice, violated

the princ;iples of natural justice?

2. Whether tlhe Govcmr:nent by issuance of orders in a Memo, is
entitled to collect 1% labour cess from the bills of the petitioners
w.e.f. 26.06.2007, i.e. a date much prior to its issuance and after
constitution of the Welfare Boards as provided under the

statute? |

3. Whether rglon-mentioﬁing of the levy and coliection of 1% labour
cess in tile agreements/contracts entered into by the petitioners
with thé respondents, gives the petitioners any legitimate
expeclation that 1% labour cess in terms of the Cess Act, would

not be collected by the respondents from them?

4. Whether s;bsence of the clause relating to levy and collection of
1% labc;)ur cess in the agreements/contracts, disentitles the
respondénts fro;ﬂ deducting the said 1% labour cess from the
bills of tile petitione;'s, which in fact, is sought to be collected in
giving effect to the Cess Act?

5. Whether by allowing the respondents to collect the said 1%
labour cess on the basis of the impugned Memo issued by the

Government, amounts to permitting the respondents to alter the
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tzrms and conditions of the agreements/contrzcts, eatere 4 into

{3 the petitioners with the respondents?

. Wlether the respondents are.entitled to collect 1% labou- cess
crly after following the procedure contemplated under the Cess
£, in that after filing of returns by the petitioners, mak ng of
assessment by the authority, determination_ of liab-lity of the
nziitioners, and after issuance of show cau:e noticé as to

c:lection of such determined liability?

/. ¥/hether the respondents, while collecting 1% lzbour cess from
the bills of the petitioners in terms of the Cess Acii should
sollect the same only taking into consideration the cost « f the
sonstruction, but not the entire value of the: work, and Ew!' ether

I'c element of profit shouid be excluded while doducting th= 1%

{

abour cess?

> On considering the submissions macle by bota sides, the
learnad Fadge held as under:

“The respondents do not dispute the fact “hat i1 son.c of
1> agreements/contracts entered into by them with the
“elitioners prior to 26.06.2007, there is no clause mcorpora ed
2 levy and colleetion of 1% labour cess from the bills paable
1 thein, and that fevy and collection of 1% labour cess,jwa not
i luded in the esti:ﬁales submitted. However, the absenc: of
s1°h a clause relating to levy and collection of 19- labe ur cess in
e agreements/contracts and non-inclusion of the sam..e ir the
eslunates, by itself do not preciude the responden's from lev sing
z1d collecting the 1% labour cess, which in fact, 15 soughf ty be
Ivied and collected by giving effect to the provisions of a

sta'ute, which was in force as on the date of the respond nts
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enicringé into agreements/contracts with the petitioners. No
doubt, m the agreements/contracts entered into by the
respondénts with the petitioners prior to 26.06.2007, the clause
relating to levy and collection of cess is absent, but the fact
remams, at the time when the peuuoners entered into
agreemehts/contracts with the respondents, the Workers Act and
the Cess Act; which came into force on w.e.f. 01.03.1996 and
03.11.1996 respectively, were very much in force, and in fact,
the petifioners ‘in Clauses No.69 of the agreements/contracts
entered - into by thém with the respondents, have agreed to

comply swith all the labour regulations.”

n 'tilat view of the matter, it has to be held that the
conlcnti(;n of the pefitioners that the respondents are not entitled
to colie(!:t 1% labour cess unless they follow the procedure
contempiated under the Cess Act, namely after filing of retums
by the [Setitioners, followed by assessment by the. authority,
determinialion of liability of the petitioners, and calling upon
them to show cause as to why the amount determined shouid not
be coliccited, is bereft of any merit.”

|
“_ . Thus, it is clear that the labour cess sought to be collected is
not on tile entire value of the work, but only on the cost of
construcéion, which is as provided in Section 3 of the Cess Act
and Rul’c% 3 of the R&les made thereunder, as also the notification
dated 26109 1996, issued by the Central Government. Therefore,
it has tlo be held| that the respondents while levying and
collecting the labour cess, have to collect the same on the cost of

the construction incurred by an employer and not the entire

value of the work. Accordingly, this question is answered.”



14
K.
WP Nos 10601 of 2011 & batch

[7. In another judgment of a Division Bench of r:he High Court
of Judizature for the States of Telangana énd Andhri Pradesh at
Hyderabad in Government of Andhra Pradesh v, Lakamsani
Sambz Siva Rae?, had considered the deﬁniﬁozl of Sect on - 2 (d) of
the Werkers Act and cost of construction as defined unde Section - 3
(11 of the Cess Act, 1996 and held that the expression. “building or
olier construction wé.r.lf’ is neither a headingé of Se,cticn, nor can that
be treatedt as a marginal note. It is an expression wﬁich is defined
by Section - 2(d). Therefore, the contention that mcreiy the heading
of Secticn - 2(d) of the Workers Act uses the word ‘buildiag’ does not
mean any building, including blast furnace,: which isiol herwise not
included in the definition originally or by issuinig notification
-cortempiated under this provision cannot be accepted. Thu expression
Ythe cost of cons.truction " as employed in Secticn - 3 (1) of the Cess
Act, 199 would mean the entire cost incurred for coﬁst'uction of a
building. such as crane or blast furnace, since its (;Gpst'uctioh and
erection cannot be separated. Though two separate ag}ce:ll'cnts were
executed between the contractors and companies-principal employer

for cons ruction and supply of plant, machinery and equiprient, which

220 602) 420 716 (DB)
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was a composite contract for construction/erection of crane with
material. Theiefore, contract for supply of plant and machinery
cannot be taken into account for directing the contractors to

pay/deduct 1% cess under the provisions of Cess Act, 1996.

18. In view of the aforesaid principle laid down in the aforesaid
judgments, the: contention of the petitioners is that without including
the levy of l% labour cess in the subject contracts, the respondents
cannot claim t!le same is untenable. As discussed above, as per the
provisions of the Statute, it is the statutory obligation on the part of the
contractors to éomply with the same. Merely because the clause 1s not
incorporated in the agreements, the petitioners cannot now contend

that they are not liable to pay the said cess.

19. As &iswssed above, in W.P. Nos.17219 and 17235 of 2022,
the petitionem_ilave not filed copies of the agreements. However, they
have mentioéned - the agreement numbers as Agreement
Nos.44/CR_/2067, 68/3{2008, 98/S/2008 and 21/S/2009 and
78/N/2007, 44/N/2009 i& 88/N/2009 respectively. However, the
petitioner in WP No.17235 of 2022 has not mentioned the dates of

the said agreerﬁents, but it appears they relate to the years of 2008 and
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2009. A stated above, respondent No.4 had issued Notijication dated
2€.06.2007 constituting a Board by issuing <+.0. T ierefore, the
petitioness have to pay the aforesaid cess at the aforesaid rate w.e.f.
26.06.20117 itself. The said principle was also [aid down by a learned
Single Judge of this Court in M/s. Cormandel Prestcrete Private
Limited' No writ appeal is filed against the said judgment and it
attained finality. Thus, both the petitioners m Ww.p, !\23'03.172!9 and

17255 012022 have to pay the aforesaid cess at the aforeseid rate.

2C. In so far as the petitioner in W.P. No.10601 of 2011 is
concerec, the name of the work and the!ya;aue ()f}i tte work are
spectficatly mentioned in the contract. In aﬂ the agrfee:nenls dated
19.092017, 07.07.2008; 10.12.2008 and 23‘.03 2009,%1113 nature of
worx, vaue of the works have been specifically mentiloned. All the
sald worlz includes the definition of “building or ot/zeir construction
work” a: defined under Section - 2 (d) of the Workers Act. 1996. The
petitioner :n W.P. No.10601 of 2011 is liable to pay cess in terms of
Section - | of Act 28 of 1996.

21. As discussed above,‘ vide proceedings datec 02.03.2009 i.c.

Chiet EFazineer, Works of South Central Ratlway has parrated the
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entire facts and also G.0.Ms.No.57, dated 26.06.2007 issued by
, ! .

respondent No

2 constittiting Welfare Board directing all the Officers

of Central Government and State Government for recovery the

building cess. He has als

Prestcrete Pri

|

o referred the judgments in M/s. Cormandel

vate Limited' and the Delhi High Court in its judgment

dated 28.02.2007. He has also categorized all the cases into two.

Referring to th

L same, vide proceedings, dated 03.03.2009, respondent

No.2 has instrl.lcted all jthe Divisions of South Central Railways to

work out the
agreements in

agreements in

cess to be collected from contractors from the
force oﬁ or after 26.06.2007 and also from the

which work is completed but final bills are yet to be

drawn as on date and take immediate necessary action to recover the

amounts from

same. Itisare

22. Vie
any ground to

the writ petitio

the contractors’ bills. Thus, there is no error in the

asoned order/instructions issued by respondent No.2.
!
!

wed fromiany angle, the petitioners failed to make out
!

interfere vkvith the aforesaid proceedings and, therefore,

hs fails and the same are liable to be dismissed.
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23 All these writ petitions are taccordingly dismissed.
: i

Hawerer, in the circumstances of the case, there shall- b2 no order as
]

to costs

At a sequel, the miscellaneous petitions, if any, p:nding in the

writ petstions shall stand closed.

' K. LAKSHMAN, J
24™ Novewmber, 2022 :
Mg



