W.P.(MD) No. 18373 of 2025
BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 07.07.2025
CORAM:
THE HONOURABLE MR.JUSTICE C.SARAVANAN

W.P.(MD) No. 18373 of 2025
and
W.M.P.(MD) No.14098 of 2025

S.Vivek Muthiah ... Petitioner
Vs

1. The Deputy Registrar of Cooperative Societies,
O/0.The Deputy Registrar of Cooperative Societies,
Madurai Circle, Palanganatham,

Madurai - 625 003.

2. A.2401 Othakadai Cooperative Urban Credit Society,
Rep. through its Secretary,

Melur Main Road, Y.Othakadai,

Madurai.

3. The Sub-Registrar No.I,
O/0.The Joint Sub-Registrar,

Madurai North, Y.Othakadai,
Madurai 625 102. ... Respondents

PRAYER: Writ Petition filed under Article 226 of the Constitution of India for

issuance of Writ of Certiorarified Mandamus to call for the records relating to the
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impugned communication vide Na.Ka.No. 415/2025/SaPa(1) dated 28.05.2025
issued by the second respondent and quash the same and consequently, direct the
third respondent to remove/delete the encumbrance entry made in the
encumbrance register vide document No. 4/2025, dated 30.05.2025 in respect of
the Nanja Lands in Survey Nos.160/3, 163/1A2, 163/4, 163/5, 95/1A, 95/1B,
95/2A13, 95/2A14, 95/2A4, 97/1B1A, 97/1BI1B, situated at Rajakoor Village,
Madurai East Taluk, Madurai District.
For petitioner : Mr. D.Shanmugaraja Sethupathi

For respondents  : Mr.D.Ghandhiraj
Special Government Pleader for R1 & R2
Mr.S.Kameswaran
Government Advocate for R3

ok ok
ORDER

This Writ Petition is disposed of at the time of admission with the consent

of the learned counsel for the petitioner, learned Special Government Pleader for

the respondents 1 and 2 and learned Government Advocate for the third

respondent.

2. The petitioner has challenged the impugned communication of the first

respondent, dated 28.05.2025, bearing reference in Na.Ka.No.415/2025/SaPa(1)

2/18

https://lwww.mhc.tn.gov.in/judis



W.P.(MD) No. 18373 of 2025

addressed to the third respondent to encumber the property mentioned therein,
pursuant to an order passed against the petitioner’s father Late.N.S.M.Sridharan,
who suffered an adverse order under Section 87 of the Tamil Nadu Co-operative
Societies Act, 1983 (hereinafter referred to as ‘the Act’) on 23.05.2022. The
relevant portion of the impugned order reads as under:

g 2401 @&ssHmmL 2 I BMe] [BHJ LT FHIGHSH 60

eJMBLIL_L BHPOIBHTH LDGHI6EMI FJH SHI6M6EWILILIZ)6)T 6T
HWILHHTM 2 _HHIe|  &.&5°61/05/2021-2022/F1u  BT6iT:28.05.2023

Lig (,54,00,412 /-5, QurmiurésLL(h 16D 6001
UBLUNSSULL BeTeNdHl  DSHSH FhBHHTeL  HenmpGeauBml Lo
HT&HH60 QauuwIwLL_ (Heitengl STl &L_60TT 61T LLIT 60T

Hm  pFAwHCHeuel  HemmGeouBm  eMIUTEIGH! L 6UIYHMNBUNED
o eiten CuUTH Heig GuUWIfled MWD Heoigkl GHGBU 2 w6y
QU 2 6ffem  QFTHHIHHMT  (LPUPURIOTHEeN  DIeL6VS)
UGSSHWTHCe 2 flewd LOTHBBLD  DievevH  ellBLeme  OFUIFHI 616V
[HL_6)19 &60) & H 60 61T Q&FwedlipHas OFuIw QUTUILIL|6YT6NT
HMTTIHHTL  SQememiuled HTemID  GFTHHIGHeT  16H 2 flul
aleveumis GUIUY gBUBSHSH S  alufsSdHlemen OFHflalledELoms
CaL_ (B0 meaitas Gmedr.[]

The date 28.05.2023 in the above extracted portion has been wrongly

mentioned, which should be read as 23.05.2022.
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3. It appears that during the life time of the petitioner’s father, who died on
24.07.2024, he had also filed C.M.A(CS)No.41 of 2022 against the Surcharge
Order, dated 23.05.2022 before the learned Principal District Judge, Special

Tribunal for Co-operative Cases, Madurai.

4. The specific contention of the petitioner is that, without following the
safeguards prescribed under Section 143 of the Act read with Rules 116 and 126
of the Tamil Nadu Co-operative Societies Rules, 1988, the procedure has been

given a go-by in the impugned communication.

5. It is submitted that only after attachments are made, an entry can be
made in the register and there cannot be a direct entry being made in the third

respondent’s register in respect of the subject property.

6. That apart, it is submitted that since the petitioner’s father died on
24.07.2024, an appropriate proceedings ought to have been initiated in the
Execution Proceedings to implead the petitioner before such direction could have

been given.
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7. The learned Special Government Pleader for the respondents 1 and 2, on
the other hand, submits that the Execution Proceedings had also been initiated
against the petitioner's father and the same was pending adjudication before the
first respondent/Deputy Registrar after the Surcharge Order was passed on

23.05.2022.

8. Further, it is submitted that after the aforesaid proceedings was initiated,
the petitioner’s father died on 24.07.2024, and therefore, out of necessity, the

impugned communication has been sent to the third respondent.

9. T have considered the arguments advanced by the learned counsel for the
petitioner, the Special Government Pleader for the first and second respondents,
and the learned Government Advocate for the third respondent. I have also
perused the documents filed in support of the present Writ Petition, as well as the

documents filed by the learned counsel for the respondents.

5/18

https://lwww.mhc.tn.gov.in/judis



W.P.(MD) No. 18373 of 2025

10. There is no dispute that the petitioner's father, late Mr.N.S.M.Sridharan,
who was the President of the second respondent society, and one
Mr.Asiriyadevan, who was the Secretary, were proceeded against under Section
78 of the Tamil Nadu Co-operative Societies Act, 1983. An order came to be
passed under Section 78 of the Act against both the above-named persons, Mr.

N.S.M.Sridharan and Mr.Asiriyadevan.

11. Pursuant to the aforesaid order dated 23.05.2023, the second respondent
has also issued initiated proceedings under Section 143 of the Tamil Nadu Co-

operative Societies Act, 1983.

12. A reading of Section 143 of the Act makes it clear that the Registrar or
any person subordinate to him empowered by the Registrar in this behalf may,
subject to the rules and without prejudice to any other mode of recovery provided
by or under the Act, recover

(a)any sum due under a decree or an order of a Civil Court, a
decision or an award of the Registrar or any person subordinate
to, and empowered by, the Registrar or Arbitrator or Arbitrators
or an order of the Registrar.

(b)any sum due from a registered society or from an officer, former
officer, member or past or deceased member of a registered
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society as such to the Government including any costs awarded
to the Government in any proceedings under this Act; or

(c)any sum ordered to be paid towards the expenses of a general
meeting of a registered society called under sub-section (4) of
section 32 or sub-clause (i1) of clause (e) of sub-section (2) of
section 81; or

(d)any sum awarded by way of costs under section 85 to a
registered society including a financing bank; or

(e)any sum ordered under section 139 to be recovered as a
contribution to the assets of a registered society or as costs of
liquidation; or

(f) any sum ordered under section 87 to be repaid to a registered
society or recovered as a contribution to its assets; or

(g)any amount due under a certificate granted by the Registrar
under sub-section (1) of section 150,

together with the interest, if any, due on such sum and the costs of
process by the attachment and sale or by the sale without attachment

of the property of the person against whom such decree, decision,
award, order or certificate, has been obtained or passed.

13. Thus, Section 143(b) of the Act makes it clear that the Registrar or any
person subordinate to him empowered by the Registrar in this behalf may, subject
to the rules and without prejudice to any other mode of recovery provided by or
under this Act, recover any sum due from a registered society or from an officer,
former officer, member or past or deceased member of a registered society as such
to the Government including any costs awarded to the Government in any

proceeding under this Act.
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14. As per section 143 (f), the Registrar or any person subordinate to him
empowered by the Registrar in this behalf may, subject to the rules and without
prejudice to any other mode of recovery provided by or under this Act, recover
any sum ordered under section 87 to be repaid to a registered society or recovered

as a contribution to its assets.

15. A reading of the Section 143 of the Act makes it clear that an
attachment has to preceed a sale. To give effect to Section 143, procedure has
been prescribed under Rules 116 and 126 of the Tamil Nadu Co-operative
Societies Rules, 1988. Since the petitioner’s father has passed away, Rule 118 is

also applicable. These Rules read as under:
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‘Rule 116 116. Application for execution of decree.

(1)Every decree holder seeking recovery under section 143 of
any sum due under a decree shall apply to the Registrar
within whose jurisdiction the cause of action arose in Form
No.41 which shall be signed by the decree holder.

(2)Every decree holder shall deposit such sum towards the
fees payable for the processes of execution as specified by

the Registrar.

9/18

https://lwww.mhc.tn.gov.in/judis



W.P.(MD) No. 18373 of 2025

‘Rule 118 118. Procedure to be followed where the judgment-debtor dies
before full satisfaction of decree.-

(1) Where a judgment-debtor dies before the decree has been
fully satisfied, an application under sub-rule (1) of rule 116
may be made against the legal representative of the
deceased judgment-debtor and there wupon all the
provisions of these rules shall, save as otherwise provided
in this rule, apply as if such legal representative were the
judgment-debtor.

(2) Where the decree 1s executed against such legal
representative, he shall be liable only to the extent of the
property of the deceased judgment-debtor which has come
to his hands and has not been duly disposed of and for the
purpose of ascertaining such liability, the Registrar
executing the decree may, of his own motion or on the
application of the decree-holder, compel such legal
representative to produce such accounts as he thinks fit.

(3) Property in the hands of a son or other descendant who is
liable under Hindu Law for the payment of the debt of a
deceased ancestor in respect of which a decree has been
passed, shall be deemed to be the property of the deceased
which has come to the hands of the son or other
descendant as his legal representative.
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126. Procedure in attachment and sale of immovable property. (1)
Immovable property shall not be sold in execution of a decree
unless such property has been previously attached:

Provided that where the decree has been obtained on the
basis of a mortgage of such property, it shall not be necessary to
attach it.

(2) In the attachment and sale or sale without attachment of
immovable property, the following rules shall be observed:-

(a) The application presented under rule 116 shall contain a
description of the immovable property to be proceeded against,
sufficient for its identification and in case such property can be
identified by boundaries or numbers in record of settlement or
survey, the specification of such boundaries or numbers and the
specification of the judgment-debtor‘s share or interest in such
property to the best of the belief of the decree-holder and so far
as he has been able to ascertain it.

(b)(1) The demand notice issued by the Registrar under rule
119 shall contain the name of the judgment-debtor, and the
amount due including the expenses, if any, the time allowed for
payment and in case of non-payment, the particulars of the
properties to be attached and sold, or to be sold without
attachment as the case may be.

(i1) After receiving the demand notice, the sale officer shall
serve or cause to be served a copy of the demand notice upon the
judgment-debtor or upon some adult member of his family at his
usual place of residence or upon his authorised agent, or if such
personal service is not possible, shall affix a copy thereof on
some conspicuous part of his last known residence, or on some
conspicuous part of the immovable property about to be attached
and sold, or sold without attachment, as the case may be:
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16. Rule 116 of the aforesaid Rules prescribes the method for execution of
a decree, which includes an order passed under Section 87 of the Tamil Nadu Co-
Operative Societies Act, 1983. As per Rule 116 of the aforesaid Rules, a decree
holder has to apply to the Registrar within whose jurisdiction the cause of action

arose, in Form No. 41.

17. A copy of the execution petition has been filed before the first
respondent. Since the petitioner's father died before full satisfaction of the decree
dated 23.05.2022, the procedure under Rule 118 of the aforesaid Rules would also
apply. Under such circumstances, an application under Rule 116(1) of the
aforesaid Rules can also be initiated against the legal representatives of the
judgment debtor, and all the provisions of the aforesaid Rules will apply as if

such legal representatives were the judgment debtors.

18. The legal representative of a deceased is liable only to the extent of the
property of the deceased judgment-debtor which was come to his hands and has

not been duly disposed of and for ascertaining such lability, the Registrar
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executing the decree may, of his own motion or on the application of the decree-

holder, compel such legal representative to produce such accounts as he thinks fit.

19. As per Rule 118(3) of the aforesaid Rules, property in the hands of a
son or other descendant who is liable under Hindu Law for the payment of the
debt of a deceased ancestor in respect of which a decree has been passed, shall be
deemed to be the property of the deceased which has come to the hands of the son

or other descendant as his legal representative.

20. Although Rule 118 of the aforesaid Rules does not specifically provide
for a situation where execution proceedings have already been initiated and,
during the pendency of such proceedings, the judgment debtor dies, the legal
representatives must be impleaded. A fair interpretation of the Rules would
indicate that the name of the legal representative is required to be substituted by

applying the principles under Order 22 Rule 4 of the Code of Civil Procedure.

21. As per Rule 126 of the aforesaid Rules, immovable property shall not

be sold in execution of a decree unless such property has been previously
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attached. A reading of Rule 126(2)(c) of the aforesaid Rules makes it clear that if
the judgment debtor fails to pay the amount specified in the demand notice
referred to in Rule 126(2)(b)(i) of the aforesaid Rules within the time stipulated
therein, the Sale Officer shall proceed to attach and sell, or sell without
attachment, as the case may be, the immovable property mentioned in the
application for execution, in the manner specified under the aforesaid Rules. The
procedure for execution is further elaborated under Rule 126(2)(d) of the

aforesaid Rules.

22. A reading of Section 143 of the Act read with Rules 116, 118, and 126
of the Tamil Nadu Co-operative Societies Rules, 1988, makes it clear that an
order of attachment has to be passed by the first respondent. Only after such
attachment is effected can an encumbrance be made in the Sub-Registrar's Office,
namely, the third respondent herein. However, there is no impediment to sell

without attachment as per Rule 126(2)(b)(1) of the aforesaid Rules.
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23. In this case, it appears that the first respondent is in a hurry, as the
petitioner’s father died during the interregnum during the course of the Execution

Proceedings before the first respondent.

24. At this stage, the learned counsel for the petitioner submits that the
petitioner will not alienate or encumber the property during pendency of
C.M.A(CS)No.41 of 2024 before the learned Principal District Judge, Special

Tribunal for Co-operative Cases, Madurai.

25. The learned counsel for the petitioner further submits that the petitioner
will also take steps to implead himself to pursue the case as a legal representative
of his father. Under these circumstances, the Tribunal shall pass a suitable orders

impleading the petitioner as legal representative of the deceased N.S.M.Sridharan.

26. As far as the Official respondents 1 and 2 are concerned, it shall be
their endeavor to takes steps to secure appropriate orders in terms Rules 116 and
126 of the Tamil Nadu Co-operative Societies Rules, 1988 r/w Section 143 of the

Act within a period of two months from the date of receipt of a copy of this order.
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27. The rights of the petitioner to deal with the property will be subject to
the final outcome of the attachment order to be passed. Pending such exercise, the
impugned communication shall remain in force for a period of three months from
today, to enable the respondents to secure an order of attachment under Section

142 of the Act read with the aforementioned Rules.

28. This Writ Petition is disposed of, with the above observations. No costs.

Consequently, connected miscellaneous petition is closed.

Index : Yes/No 07.07.2025
Internet : Yes/ No

apd/jen

To

1. The Deputy Registrar of Cooperative Societies,
O/0.The Deputy Registrar of Cooperative Societies,
Madurai Circle, Palanganatham,

Madurai - 625 003.

2. A.2401 Othakadai Cooperative Urban Credit Society,
Rep. through its Secretary,

Melur Main Road, Y.Othakadai,

Madurai.
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3. The Sub-Registrar No.I,
O/0.The Joint Sub-Registrar,
Madurai North, Y.Othakadai,
Madurai 625 102.
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C.SARAVANAN, J.

apd

W.P.(MD) No. 18373 of 2025

07.07.2025



