W.P.No.130 of 2025
IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 07.01.2025
CORAM
THE HONOURABLE MR.JUSTICE M.SUNDAR

and
THE HONOURABLE MR.JUSTICE K.RAJASEKAR

W.P.No.130 of 2025
and
W.M.P.No.144 of 2025

Kamalam
W/o0.Subramani ... Petitioner
Vs.
1. The District Collector
O/o.Collectorate
Namakkal District.
2. The Tahsildar
Sendhamangalam
Namakkal District.
3. The Revenue Inspector
Sendhamangalam
Namakkal District. ... Respondents
Prayer :

Writ Petition filed under Article 226 of The Constitution of India

praying to issue a Writ of Mandamus directing the respondents to provide
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W.P.No.130 of 2025

the petitioner opportunity of personal hearing before passing any orders
based on the show cause notice dated 29.11.2024 issued under Section 7 of
Madras Act III of 1905.

For Petitioner : Mr.S.Saravanakumar

ORDER

[Order of the Court was made by M.SUNDAR, J.,]

Captioned main 'Writ Petition' {hereinafter "WP' for the sake of

brevity} pertains to proceedings under 'the Tamil Nadu Land Encroachment
Act, 1905 (Tamil Nadu Act III of 1905)"' {hereinafter 'said 1905 Act' for the

sake of brevity}.

2. Writ petitioner was visited with a 'Show Cause Notice' {'SCN'}
under Section 7 of said 1905 Act and the writ petitioner has responded to

the same i.e., shown cause vide response dated 07.12.2024.

3. Mr.S.Saravanakumar, learned counsel on record for writ petitioner

submits that simple prayer of writ petitioner is to direct R3 to provide a
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personal hearing before making orders under Section 6 of said 1905 Act.

4. We carefully considered the arguments and we also perused the
case file. At the outset, we find that there is no acknowledgment for
07.12.2024 response but we express no opinion on the same as this is

Admission Board.

5. Be that as it may, there is no disputation about the position that no

rules for considering the response to Section 7 notice have been framed.

6. Another Hon'ble Division Bench of this Court vide order dated
16.12.2019 in W.A.No0.4073 of 2019 upheld a order of one of us sitting as
a single Judge (M.Sundar, J.,) in State Bank of India Officers case law,
[State Bank of India Officer's Association (CC) - SBIOA Vs. The
Assistant Commissioner, Chennai-1 in W.P.No.22634 of 2019 order dated

01.08.2019].
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7. In this State Bank of India Officers case, a principle that the
expression 'affording an opportunity' does not make a personal hearing
imperative was laid down. In the case on hand, Section 7 of said 1905 Act
only mandates that a notice calling upon a person concerned to show cause
before a certain date i.e., show cause as to why he should not be proceeded
under Section 6 of said 1905 Act, shall be served. Therefore, it cannot be
gainsaid that personal hearing is statutorily imperative before an order under
Section 6 of said 1905 Act is made. In another matter, adverting to State
Bank of India Officers case, this Court had followed the principle that
personal hearing is not imperative and that it is only at the discretion of the
authority concerned depending on the facts and circumstances of the case
and the nature of the cause shown. This is vide order dated 11.12.2024 in

W.P.N0.28696 of 2017 which reads as follows:
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B N 28656 of 2007
I THE HIGH COURT OF TUDICATURE AT MADEAS

DATED : 11.12.2024

CORAM

W.ENo.28696 of 2017
and
WM.P.Nos= 303581 & 30352 of 2017
in
W.ENo.286%96 of 2017
5 Samjay
5/0 B Shanthilal . Petifiomer
Vs
1. The Secretary to Government
Municipal Admimstration and
Water Supply Department
Fort 5t.George
Chennai-600 009,
2. The Commussioner
Ootacarmind Mumeipality
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BN 28656 of 2007
Prayer:
Wnt Petition filed under Article 226 of The Constitufion of India

praving to 1ssue a Wit of Cerfioran, fo call for the records relating to the
proceedings of the 1st respondent beaning Letter Mo {(FiNe 3700{A 172017

dated 15.09 2017 and quash the same.
For Petifioner : Mr Jayesh B. Dioha
Senior Counsel
for Mr V Ealyanaraman

For Eespondents - MMrVEan
Special Government Fleader, for Bl
Mr P Sninivas, for B2

OEDEER

[Order of the Court was made by M.SUNDAR, J. ]

Captioned main Wit Petition’ {WF' for the sake of brevity} pertains
to proceedings under ‘the Tamil Nadu District Mimicipaliies Act, 1920
(Tamil Nadu Act V of 1920) {hereinafter District Municipalifies Act’ for the
sake of brevity} resd with 'the Tamil Nacu District Municipalities (Ffll
Stations) Building Rules, 1993 {hereinafter Hill Station Rules' for the sake

of brevity}.

2. At the outset, we need to make i1t clear that "Tamml Madu Urban
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B N 28655 o 0017
Local Bodwes Act, 1998 (Tamal MNadu Act 9 of 1999) {beremafter THNULB
Act for the sake of brevity} winch 15 a condibonal legslation kicked m on
13.04.2023. Section 200 of THULE Act captioned Fepeal and Saving'
makes 1t clear that District Mumicipalities Act has been repealed by THULE
Act [Section 200{1}b)]. Section 200({3)e) of TWULE Act which iz 2 saving
clause makes it clear that all things done, made, nstituted, exeeuted and
appomted under Dhstnct Mumepahties Act before commencement of
THULE Act shall be deemed to have been done, made, imstitufed and
executed by Local Body concemed under the provisions of THULB Act.

3. Feverting to the case on hand, captioned WP has been filed
assallimg  an  order dated 15092017 beanng reference Latter
(FiNe 3T0NMA 12017 made by Rl [The Secrefary to (Government,
Mumerpal Admmstration and Water Supply Department]. Thas "15.09.2017
cader’ made by F1 shall heremafter be referred to a5 impuzned order’ for the
zake of convernence and clanty.

4. Wnt petitioner has put up 2 commercial bulding (ground + 2
floors) at B35 Mo E11/311 at Main Bazaar m Udhagamandalam Municipal
Limut' [hereinafter “sad property” for the sake of convemence and clanty].
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B P io 28606 af 2007

5. B2 sent a nohice dated 07.03.2006 beanns reference TJAC
Mo 17/2005(5) poinhng out that construchion 1o sa1d property has been put
up without obtammng any permizsion from the competent authonty under the
Dhstrict Mamicipaliies Act. This nofice called upon notices [ writ petrhoner
to demolish the construction and 1t alse made it clear that mn the event of
pon-compliance, Section 339 of Distict Municipalities Act which provides
for enforcement will be resorted to. Motwithstanding the lansuzge m which
thi= notice 1= couched | the same was treated as "Show Cause Notee' {'SCH'}
and nohcee [ wiit pefrhoner sent a reply dated 15.03 2006 contending that
construction m said property was 70 vears old, it has been put up with bnck
and moud mortar. It was contended that supersimacture was badly damaged
due to taffic and rams and wmt petitoner has no option other than
rebmldine. In other words, wnit pethoner / notices made 1t clear that
superstruchure qua said property was rebuwlt It was only contended that a
plan was submutted but they have no imformation about the zame  In other
words, response of wit pettfioner 15 that no permis=ion from competent
authonty has been obtzmmed Based on this response, a SCH was 155ued by

F2 bemng 5CH dated 10.04.2008 beanng reference TTAC Mo 172005, This

Page Nos. 412

Page Nos.8/18

https://www.mhc.tn.gov.in/judis




Page Nos.9/18

https://www.mhc.tn.gov.in/judis
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B P 20656 f 2007
notice was 1ssued under various sub-sections and clases of Section 217 of
Dhstrict Mumecipalities Act and this SCN was followed by 2 commmmication
dated 03.11 2008 beanng reference TTAC No 16/2007/5 inter alia making it
clear that construction 1s unauthorized and that if it is not demolished within
seven days, enforcement will be resorted to. Wt petificner sought review
of this 03.11.2008 arder. To be noted, the review was under Section 217-K
of Dhstrict Mumcipahties Act In the review, writ petiioner was grven an
opportunity and the impugned order was made Assaling the mmpugned
ouder, captioned WP has been filed.

6. Motwithstanding very many grounds raised mm the wnt support
affidavit, Mr.Jayesh B. Dolia, learmed Semor Counsel appeaning on behalf of
counsel on record for wnt petifioner predicated his arpument on Sechon
217T-E(2) of Dhstmet Municipalities Act which mandates that reasonable
opportunity of making representation should be given to a person before
making a review order We shall advert to this argument infra after setfing

out the trajectory of the captioned WP before Hon'ble predecessor Banch.
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B o, 204596 o 20017
7. Hon'ble predecessor Bench, by order dated 05.02.2024 appomted
an Advocate Conmmissioner and remit of Advocate Commissioner was to
mspect said property and file a report with defails about the age of the
buwldng. Advocate Commmssioner was permuited fo take assistance of a
qualified Engimeer in this regard.  Advocate Commissioner has filed a report
dated 30.03.2024 together wath photographs. In the report, Advocate
Commissionsr has made it clear that be inspected sad property on
16.03.2024. Advocate Commussioner, m lus report, has stated that sad
property consists of four floors namely, ground floor, first floor, second floor
and third floor After siving dimensions, Advocate Commmssioner based on
the report of Engineer has opined that the age of the ground floor and first
floor 1z about 40 years. Photosraphs anmexed also suggest that second and
third floors appear to be new construction. Hon'ble predecessor Bench has
given further directives regarding taking achion against somlar violahions.
Ve deem 1t appropniate to say that B2 will do well to mitiate achion agamst
sumlar violatons.
8. Thus Cownt, nowr veverts fo the argument on wihuch leammed Semor

Counssl predicated his campaign agamst the impugned order As already
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HE N, 28656 of 200 7
alluded to supra, notwithstandmg very many averments m the wmt support
affidawit, leamed Senior Counsel predicated lns aygument on Sectien 217-
E(2) of Distict Municipahiies Act which reads as follows:
P A b —
(2) Mo order under ihis section adversely qifeciing o person
shall be made unlezs thart persom har kad a reasomable oppormunity

of making hiz representation.'

9. A careful perusal of the language in which sub-section(2) of Section
217 of Dhstrict Municipalifies Act 15 couched makes if clear that no order
shall be made without affording a reasomable opportumty.  One of us
(W Sundar .J) sitting as a single Judge of this Cowrt vide Stare Bank of
India officers caze law, [State Bank of India Officer's Associafion (CC) -
SBIOA Vs. The Assistant Commissioner, Chennai-1 in WEPNe 22634 of
2019 order dated 01082019 m paragraph MNo23 brought out and
articulated the difference between ‘reasomable opporfumity’ and 'persomal
bearing. Paragraph Mo 23 reads as follows:

73, 4 carefil reading of Point 3(B) qf said Circular reveals

that Circular alzo har noticed the difference between ihe o
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BN, 28656 of 2007
expressions used in othe two provizos Le, provizo to Section 2N4)
and previse to Sections 2771) and 27(2). The reason is, Circular
makes it clear that the dealer should be ghvem ‘reasonable
opporiunity and personal hearmg' ai per Section 234} wherear
while making a rgftwence fo Sections 12, 15 and 27, circwlar says
that order showld not be made withowt ‘gffording an opportumity fo
the dealer. Therglbre, oven the circular has mstrucied the
Assezsing gfffcer to give personal hearing only when the exercize iz
wnder Section 2274, With regard fo generic Sections 22, 25 and 27,
the circular only s@ys that ne order should be made without
qifording an opportumiy to the dealer Thergfore, if follows a5 an
ingvitable and in the comsidered wview of thiz Court ndizpuiable
sequitur that epporfunity to the dealer o be qiforded under Secrion
22 and the opportunity to be qiferded to the dealer under Section 27
are different and distinet ar alluded to supra. In other words, while
it is persomal hearing wnder Section 12 (4) of TNFAT der it iz
reasonable opporfunity o show-couse wnder Section 17 af TNFAT
Aer!

10. The above State Bank of India officers Assoctafien order of this
Cowrt was carmied m appeal by the dealer vide WA No.4073 of 2019 and
Hon'ble Dovision Bench vide order dated 16.12.201% disomssed the wmt
appeal confiming the afore-referred 01.08.2019 arder

11. In this view of the matter, we have no hesitation m holdng that
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BB, 200596 f 2007
reasonzble opportumity does not necessanky mean personal heanmy. It may
or may not be personal hearmz and if wall depend on the facts and
circumstances of the case. Be that as it may, we are of the considerad view
that it is not necessary to dilafe more on this aspect of the matfer, as nghtly
pomted out by leamed counsel for B2, m the case on hand, it 15 clear from
Paragraph No.3 of the mopugned order reads as follows:

3. AsmowsdE, uthon T4 siggh sgs

sy 5d g, SNEl S 31082017 T Gmmyg

all Frrsmasullsh Eo0ik &) bl S afar

S SUuC L snEuws S, EA A FThurs

Flm. Fh sl ek &l ol Fwgsm swullob &

[AET T T

12. There 15 no disputation or contestation that Sanjay (wiit pefitioner)
participated in the enquiry. Therefore, if 15 clear that the wnt petiioner has
been gprven an opportumty to participate in the enquory which means that
wrnt pehibioner has been miven a personal heannz. Thas by wiself douses the
argument of writ petiioner.
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B P o 20006 af 2007

13. Learned Senicr Counsel for writ petitioner submutted that there are
similar bwldmgs without any setback and which have been constructed
without any peromssion or sancton from compefent authonty. In other
words, there are other unamthonzed buildings which are m complete
violation 15 hus say. As already alluded to supra, we make it clear that B2
will do well to take action against the other similar wiolztions also but that

camnot be 3 groumd to mterfere with the mpugned order, as there can be no
equality m illegality.

14. Learned Special Govermment Pleader appeaning on behalf of Rl

supported the contentions of B2

15. In the hight of the nanative, discussion and dispositive reasoning
sef ouf supra, we have no hesitation m holding that there i= ne ground o
interfere qua mmpugned crder.

16. We make it clear that there 15 no impediment for respondents now

to procesd with enforcement a5 already mentioned in therr commmmications
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B P 28056 af 2007

as the captioned WP fails.

17. Exgo, the sequutur 15, captioned WP 1= diznussed. Caphoned Wit
Miscellaneous Pefiions' {WhiPs'} thereat also perizh with the caphoned
WF and the captioned WhIPs thereat are also distmssed There shall be no

order as to costs.

) (EKRS.J)
11.12.2024

Index - Yes /Mo
Meutral Cifation - Yes / No
Speaking order / Mon-speaking order

mk
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8. In the light of the aforementioned principle, captioned WP fails to
pass muster in the Admission Board.

Ergo, the sequitur is, captioned WP is dismissed. Consequently,
captioned 'Writ Miscellaneous Petition' {hereinafter "WMP' for the sake of
brevity} thereat also perishes with the main WP. In other words, captioned

WMP is also dismissed. There shall be no order as to costs.

(M.S.,J.) (K.R.S.,J.)
07.01.2025

Index : Yes / No
Neutral Citation : Yes / No
Speaking order / Non-speaking order

mk
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To

The District Collector
O/o.Collectorate
Namakkal District.

The Tahsildar
Sendhamangalam
Namakkal District.

The Revenue Inspector
Sendhamangalam
Namakkal District.
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M.SUNDAR. J..
and
K.RAJASEKAR. J.,

mk

W.P.No.130 of 2025

07.01.2025



