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IN THE HIGH COURT OF JUDICATURE AT MADRAS ErpeEs

DATED: 06.01.2025
CORAM:
THE HON'BLE MR. JUSTICE M. SUNDAR
AND
THE HON'BLE MR. JUSTICE K. RAJASEKAR
W.P. No.114 of 2025 and W.M.P. No.130 of 2025
S. Malliga Petitioner
VS.
1. The District Collector
O/o.Collectorate
Namakkal District
2. The Tahsildar
Sendhamangalam
Namakkal District
3. The Revenue Inspector

Sendhamangalam
Namakkal District Respondents

Writ Petition filed under Article 226 of the Constitution of India
seeking a writ of mandamus directing the respondents to provide the
petitioner opportunity of personal hearing before passing any orders
based on the show cause notice dated 29.11.2024 issued under

Section 7 of Madras Act III of 1905.

For petitioner Mr. S. Saravanakumar
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(made by M. SUNDAR, 1J.)

Captioned main 'Writ Petition' {hereinafter 'WP' for the sake of
brevity} pertains to proceedings under ‘'the Tamil Nadu Land
Encroachment Act, 1905 (Tamil Nadu Act III of 1905)' {hereinafter

'said 1905 Act' for the sake of brevity}.

2. Writ petitioner was visited with a 'Show Cause Notice'
{'SCN'} under Section 7 of said 1905 Act and the writ petitioner has
responded to the same Jj.e., shown cause vide response dated

07.12.2024.

3. Mr.S.Saravanakumar, learned counsel on record for writ
petitioner submits that simple prayer of writ petitioner is to direct R3
to provide a personal hearing before making orders under Section 6 of

said 1905 Act.

4, We carefully considered the arguments and we also
perused the case file. At the outset, we find that there is no
acknowledgment for 07.12.2024 response but we express no opinion

on the same as this is Admission Board.
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5. Be that as it may, there is no disputation about the positi_—. " -

that no rules for considering the response to Section 7 notice have

been framed.

6. Another Hon'ble Division Bench of this Court, vide order
dated 16.12.2019 in W.A.No0.4073 of 2019, upheld a order of one of
us sitting as a single Judge (M.Sundar, J.) in State Bank of India
Officers case law, [State Bank of India Officer's Association
(CC)-SBIOA Vs. The Assistant Commissioner, Chennai-1 in

W.P.N0.22634 of 2019 decided on 01.08.2019].

7. In this State Bank of India Officers case, a principle
that the expression 'affording an opportunity’' does not make a
personal hearing imperative, was laid down. In the case on hand,
Section 7 of said 1905 Act only mandates that a notice calling upon a
person concerned to show cause before a certain date i.e., show cause
as to why he should not be proceeded under Section 6 of said 1905
Act, shall be served. Therefore, it cannot be gainsaid that personal
hearing is statutorily imperative before an order under Section 6 of
said 1905 Act is made. In another matter, adverting to State Bank
of India Officers case, this Court had followed the principle that

personal hearing is not imperative and that it is only at the discretion
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of the authority concerned depending on the facts and circumstanc_”"

ror

of the case and the nature of the cause shown. This is vide order

dated 11.12.2024 in W.P.N0.28696 of 2017 which reads as follows:

B o 28600 af 20017

I THE HIGH COURT OF JUDICATURE AT MADEAS

DATED : 11.12.2024

CORAM
THE HOMNOURABLE ME TUSTICE M.SUNDAR
and
THE HOMOURABLE ME TUSTICE KRAJASEEAR
W.ENo.28696 of 2017
amd
WAMLP.Nos= 30881 & 30882 of 2017
in
W.ENo.286%96 of 2017
5 Samay
5/o B Shanthilal ... Pefitioner
Vs.
1.  The Secretary to Government
Mhumerpal Admirestration and
Water Supply Department
Fort 5t.George
Cherma-600 009
2. The Commissioner
Ootacarmmd Mumcipality
Paze Nos. 1112
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BN 28656 of 2007
Prayer:
Wnt Petition filed under Article 226 of The Constitufion of India

praving to 1ssue a Wit of Cerfioran, fo call for the records relating to the
proceedings of the 1st respondent beaning Letter Mo {(FiNe 3700{A 172017

dated 15.09 2017 and quash the same.
For Petifioner : Mr Jayesh B. Dioha
Senior Counsel
for Mr V Ealyanaraman

For Eespondents - MMrVEan
Special Government Fleader, for Bl
Mr P Sninivas, for B2

OEDEER

[Order of the Court was made by M.SUNDAR, J. ]

Captioned main "Wit Petition’ {'WF' for the sake of brevity} pertains
to proceedings under ‘the Tamil Nadu District Mimicipaliies Act, 1920
(Tamil Nadu Act V of 1920) {hereinafter District Municipalifies Act’ for the
sake of brevity} resd with 'the Tamil Nacu District Municipalities (Ffll
Stations) Building Rules, 1993 {hereinafter Hill Station Rules' for the sake

of brevity}.

2. At the oufset, we pesd fo make 1t clear that "Tamml MNadu Urban

Page Nos. 212
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Local Bodies Act, 1998 (Tamul Nadu Act 9 of 1999)" {bereinafier "TNULB
Act’ for the sake of brevity} which 1= a conditional legislation kicked m on
13.04.2023. Section 200 of TNULB Act caphoned Fepeal and Saving’
makes 1t clear that District Municipalifies Act has been repealed by TNULB
Act [Section 200(1)(b)]). Section 200(3¥e) of TWULB Act which 1= a saving
clause makes it clear that all things done, made, mstituted, executed and
appomted under Distnct Mumecipalities Act before commencement of
THULB Act shall be deemed to have been done, made mstituted and
executed by Local Body concerned under the provisions of TNULB Act.

3. Fevertmz to the case on hand, captioned WP has been filed
assatlmz  an  order dated 15092017 beanng reference Letter
(FiNo3T0MA 12017 made by Rl [The Secretary to Govemnment,
Mumierpal Admmistration and Water Supply Department]. Thas "15.09.2017
order’ made by 1 shall heremafter be refemred to 2s ‘Impuzned order’ for the
zake of convernence and clanty.

4. Wnt petitoner has put wp 2 commercial bulding {zround + 2
floors) at R.SNoE11/311 at Main Bazaar m Udhagamandalam Mumcipal
Limut' [heresnafter "saud property’ for the sake of convemence and clanty].

Page Nos 312
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5. B2 sent a notice dated 07.03.2006 bearing reference TTAC
Mo 1772005(5) peinting out that construction in said property has been put
up without obtaimng any permission from the competent authonty under the
Dhstrict Municipalities Act. This notice called upon nofices / writ petitioner
to demolish the construction and it also made it clear that in the event of
ron-compliance, Section 339 of Distnet Mumicipalities Act which provides
for enforcement will be resorted to. Motwithstanding the language m which
this netice is couched the same was treated as "Show Cause Notice' {'SCH'}
and notices / wiit pefifioner senf a reply dated 15032006 contending that
construction mn said property was 70 years old, it has been put up wath buck
and mmd meortar. It was contended that superstructure was badly damaged
due to traffic and rams and wmt peftiioner has no option other than
rebulding. In other words, writ petiioner / notices made it clear that
superstruchure qua said property was rebult It was only contended that a
plan was submitted but they have no information about the same  In other
words, response of wiit petiioner 15 that no permission from competent
authonty has been obtained. Based on this response, a SCH was 1ssued by

F2 bemg SCH dated 10.04. 2008 beanng reference TTAC No 172005, This

Page Nos. 412
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notice was 1ssued under varous sub-sections and clauses of Section 217 of
Dhstrict Municmpalfies Act and this SCN was followed by a commumication
dated 0311 2008 beanng reference TTAC No 16/2007/S inter alia making it
clear that construction 15 unauthorized and that if 1t 15 not demohshed withmn
seven days, enforcement will be resorted to. Wit petifioner sought review
of this 03.11. 2008 arder. To be noted, the review was under Section 217-K
of District Mumieipalities Act In the weview, writ petitioner was grven an
opportunity and the impugned order was made Assaling the mmpugned
order, captioned WP has been filed.

6. Notwithstanding very many grounds raised in the wnt support
affidavit, Mr Jayesh B. Dolia, learned Semor Counsel appearing on behalf of
counsel on record for wnt petifioner predicated s arpument on Sechon
217T-E(2) of Dhstmet Mhmicipalities Act which mandates that reasonable
opportunity of making representation should be miven to a person before
making a review order We shall advert to this argument infra after setting
out the frajectary of the captioned WP before Hon'ble predecessor Banch.
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7. Hon'ble predecessor Bench, by order dated 05.02.2024 appomted
an Advocate Commmssioner and remit of Advocate Commissionsr was to
mspect said property and file a report with details about the age of the
bulding. Advocate Commmmssioner was permuitted to take assistance of a
qualified Engmeer in this regard. Adwvocate Commissioner has filed a report
dated 30.03.2024 fogether with photographs. In the report, Advocate
Commuszioner has made if clear that be mspected sad property on
16.03.2024. Advocate Commissioner, n lus report, has stated that sad
property consists of four floors namely, zround floor, first floor, second floor
and third floor After siving dimensions, Advocate Commmssioner based on
the report of Engineer has opined that the age of the ground floor and first
floor 15 about 40 years. Photosraphs annexed also suggest that second and
third floors appear fo be new consfruchion. Hon'ble predecessor Bench has
ziven further directives regarding taking achion against smmlar viclahions.
We deem 1t appropnate to say that B2 will do well to mitiate achion agamst
similar violations.
§. Thus Cownt, nowr reverts to the arpument on which leamed Semior

Counssl predicated hiz campaign agamst the impugned order  As already

Page Nos. 612
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allnded fo supra, notwithstandmg very many averments m the wmt support
affidavit, leamed Semior Counsel predicated his argument on Section 217-
E(2) of Dhstnct Municipahties Act which reads as follows:

2I7-E Review- (1} e
{2} No ovder under hiz section adversely qifeciing a person
shall be made unless that person has had a reasonable apporfunity

af making his representation.'

9. A careful perusal of the language in which sub-section(2) of Sechion
217 of Drstrict Mumcipaliies Act 15 couched makes it clear that no order
shall be made without affording a reasonable opportumty.  One of us
(M Sundar J) sithng as 2 single Judge of this Cowt vide Stare Bank of
India officers case law. [State Bank of India Officer's Associanon {CC) -
SBIOA Vs. The Assistamt Commussioner, Chennai-I im WENp. 22634 of
2019 order dated 01.08.2019] m paragraph MNo23 brought out and
articulated the difference between 'reasonable opporfumty’ and 'personal
bearng’. Paragraph Mo.23 reads as follows:

3. 4 cargfil reading of Paint 3(b) qf said Circular reveals

that Circular alse haz noficed the diffirence between the o

Page Nos. 7712
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expressions used in the hwo provises Le, proviso i Section 12i4)
and proviso to Sections 27¢1) and 27(2). The reason is, Circular
makes it clear that the dealer should be givem ‘reazonable
gppornunity and personal hearing' az per Section 139 whereas
while making a rgference fo Sections 12, 25 and 27, circular saqys
that order should not be made without ‘gffording m opporiumiy o
ihe dealer. Thergfore, even the circwlar has msiructed the
Assezsing afffcer to give parsonal hearing only when the exercize iz
under Section 224}, With regard to generic Sectfons 12, 25 and 27,
the circular only sgys that ne order shouwld be made without
qifording an apporturily fo the dealer. Thergfore, it follows as an
ingvitable and in the considered view gf this Cowt ndispuiable
sequitur that eppormunity to the dealer o be qfforded under Section
22 and the opportunify to be qiftrded fo the dealer under Section 27
are different and distinet ar alluded fo supra. In other words, witile
it iz persomal hearing under Section 212 (4) of TNFAT Aot it &=
reasonable apportunily fo show-cause under Section 27 of INTAT
Aet!

10 The zbove State Bank of India officers Association order of this
Cowrt was camed in appeal by the dealer vide WA No.4073 of 2019 and
Hon'ble Division Bench vide order dated 16.12.2019 dismmssed the wmt
appeal confirming the afore-refemed 01.08.2019 order

11. In this view of the matter, we have no hesitation mn holding that

Page Nos 812
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reasonzable opportumty does not necessanly mean personal hearmg. It may
or may not be personal hearmg and it wall depend on the faets and
corcumstances of the case. Be that as it may, we are of the consaidered view
that it 15 not necessary to dilate more on this aspect of the matter, as righthy
pomted out by leamed counsel for B2, in the case on hand, it 15 clear from
Paragraph Mo 3 of the mpugned order reads as follows:

3. @somauydE, urfamwu 3-d siggnh mrs
&1y &4 g, FEMEI S 31082017 My Gmmy
fl Fmy smamullsd S0 i 6 S ot ar
Ssmpd&EiuCLangsus S E, SEI & E FANLUTS
Flm. FehFl LT all sy sl b S

deradirk.

12. There 13 no disputation or contestahon that Samay (wnt petihoner)
participated in the enquiry. Therefore, it is clear that the wmit petiioner has
been grven an opporfumity to participate in the enqury which means that
wit petiboner has been given a personal bearmg. Thas by iiself douses the

argument of writ petitioner
Tage Nos. 0111

Fr

ror
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13. Learned Senior Counsel for writ petifioner submurtted that there are
similar buwldings without any setback and which have been constructed
without amy permmssion or sanchon from compefent authonty. In other
words, there are other wnsmthorized buildings whoch are m complete
violation 15 lus say. As already alluded to supra, we make 1t clear that B2
will do well to take action against the other similar wiolztions also but that

cammot be a groumd to mterfere with the mpugned order, as there can be no

equality m dlegahty.

14. Learned Special Government Pleader appeaning on behalf of Bl

supported the confentions of B2,

15. In the light of the namatrve, discussion and disposifive reasomng
set puf supra, we have no hesitation m bolding that there 1= no ground to
interfere qua impugned order.

16. We mzke 1t clear that there 15 no inpediment for respondents nowr
to proceed with enforcement as already mentioned in ther commmmications

Page Nos.10V12
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as the caphoned WP fals.

17. Erpo, the sequitur is, captioned WP is dismissed. Captioned "Wt
Miscellaneous Petifions' {"WHPs'} thereat also perich with the ecaptioned
WP and the captioned WPz thereat are also dizmmssed. There shall be no

order as fo costs.

(M5 (E.R.5.4.)
11.12.2024

Index : Yes /Mo
Meufral Crtation : Yes / Mo
Speaking order / Mon-speaking order

mk

Page Nos 1112

Elire
ot = th
[=]r} ;



W.P.No.114 of 2 it
pe o
In the light of the aforementioned principle, captioned \‘_I_Elr. =

8.

fails to pass muster in the Admission Board.

Ergo, the sequitur is, captioned WP is dismissed. Consequently,
captioned 'Writ Miscellaneous Petition' {hereinafter 'WMP' for the sake

of brevity} thereat also perishes with the main WP. In other words,

captioned WMP is also dismissed. There shall be no order as to costs.

(M.S., J.) (K.R.S., 1.)

06.01.2025
Index: Yes/No
NC : Yes/No
cad
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The District Collector
O/o.Collectorate
Namakkal District

The Tahsildar
Sendhamangalam
Namakkal District

The Revenue Inspector
Sendhamangalam
Namakkal District

[mIr:d
M. SUNDAR, J.

W.P. No.114 of 2

and

K. RAJASEKAR, J.

cad

W.P. No.114 of 2025

06.01.2025



