IN THE HIGH COURT OF ANDHRA PRADESH :: AMARAYATI

THURSDAY . THE THIRTEENTH DAY OF MARCH
TWO THOUSAND AND TWENTY FIVE

FRESENT

THE HONOURABLE DR JUSTICE K MANMADHA RAD

SECOND APPEAL NO: 456 OF 2024

Appeal under Section 100 of C.F.C against the Judgment and
Decree passed in AS Na 63 of 2018 dated 08.05.2024 on the file of the VI
Additional District Judge, Kurnool, by partly allowing the preliminary decree
passed in O35 Mo 573 of 2011 dated 03-07-2018 on the file of the Principal
Senior Civil Judge Kurnoal.

Between:

5. Bhaskar Reddy, 5fo. Late 5.Raghurami Reddy, Aged about 34 years,

agriculturist, Rfo. H No 669, Orvakal village and Mandal, Kurnool, Kurmnool

Dristrict.

JAppeliant/Ras pondant/Plaintiff

AND

1. 5. Raghu Rami Reddy(Died By L Rs). Sfo § Samba Siva Reddy, Aged
60 years, Agriculturist, Rfo. 14100, Orvakal village and Mandal Kurngol
District

2. 5 Rameswaramma alias Shakunthalamma, Wo Late S Rami Reddy
aged about 34 years, Housewife, Cultivation, Rio.D.No. 1/100 Orvakal
village and Mandal, Kurnool District,

..Appellants/defendants/Respondents



(Appeilant No.2 iz added as per orders in |.A.No.315/2019, dt.18-01-2021)

1% NO: 1 OF 2024

Fefition under Section 151 CPC praying that in the circumstances
stated in the affidawvit filed in s-ﬁppnrl of the petition, the High Court may be
pleased to direct the respandent not to alienate the item no. 1 and 2 of the
suit schedule properties pursuant to Judgment and Decres passed in
A.5.Mo. 63 of 2018 dt. 08.05.2024 on the file of the V] Additional District
Judge, Kurnool, by partly allowing the appeal., pending disposal of the
second appeal.

Counsel for the Appellant : SRIJ JANAKIRAMI REDDY
Counsal for the Respondent No.2 : SRI VARUN BYREDDY

The Court made the following: JUDGMENT
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oo IN THE HIGH COURT OF ANDHRA PRADESH _
— AT AMARAVATI [3310]
[m].55 {Special Original Jurisdiction)

THURSDAY THE THIRTEENTH DAY GF MAFLCH
TWO THOUSAND AND TWENTY FIVE
PRESENT
THE HONCOURABLE DR JUSTICE K MAMMADH+ RAD
SECOND APPEAL NO: 45672024

Betwoen:

5. Bhaskar Reddy - APPELLANT
AND

5 Raghu Eami Reddydied By L Rs and Others -.RESPONDENT(S)

Counsel for the Appellant:
1.J JANAKIRAMI REDDY
Counsel for the Respondent(3):
1. VARUN BYREDDY

The Court made the following:

JUDGMENT:

The present Secand Appeal 15 preferred by the appellants agarieved by
the Decree and Judgment dated 08.05.2024 passed in A.5.No.63 of 2018 on the
file of the W Additional District Jduge, Kurnool by parly allowing the preliminary
decree passed in ©.5 No.A73 of 2011 dated 03072018 on the file of the

Principal Senior Civil Judge, Kurnoaol



Wy
2. The appellant herein is plaintiff and the respondents herein are the

defendants in G.5.Ne.a73 of 2011 an the file of Principal Junior Civil Judge,

Fumool {for short "the trial Court™). '

3. For convenience the parties are hereinafter referred to as arrayed
before the Principal Senior Civil Judge, Kurnool {for shart "the trial Court") in

O 8. Mo 573 af 2011.

4. Brief facts of the case are that the plaintiff is the son of the defendant,
He is co-parcener along with the defendant constitute Hindu undivided joint
family. The plaint schedule property s undivided joint family property which is the
ancestral property. The plaintiff and the defendant are in joint possession and
enjoyment of the ptaint schedule property. The parties to the suit as coparceners
have unchallenged half share in the suit schedule property. Sambhasiva Reddy
wha is grandfather of the plaintiff died about 1990 and the suit schedule property
came into possession after division amaong the children of Sambhasiva Reddy.
The plaintiff was demand on or about 15.08.2011 for division of the suit schedule
property into two equal shares and to allot respective share to the plaintiff. Later,
the defendant promised to effect the division by 20.09.2011, but he did not keep

up his promise. Therefore, the plaintiff filed the suit in C.5 HNo.573 of 2011,

5. The defendant filed his written skatement and denied that the plaintiff is
in joint possession with him. In fact, the plaintiff is residing with his mother in
Bijanur village, whereas tne properties are in the Orvakal and this fact discloses
that the plaintiff is neither in jont possession nor notional possession of the

properties. It is stated that ltem Na.1 of the plaint schedule property does not



belongs  to this  defendant, € iz the property of Sakunthalamma @
Rameswaramma and she got from the government under Indiramma Fathakam
and it is also not ligble for partition. Further, the mother of the plaintiff deserted
the defendant since 1986 without any reason. This defendant got two sons by
name Bharath Kurnar Reddy and Siva Sankar Reddy through fis kept mistress
Sakunthalamma @& Rameswaramma who has also got share in the plaint
schedule property of ltem No.2 of the plaint schedule. The item No.2 of schedule
property was acquired by the funds supplied by Sakunthalamma @
Rameswaramma and thus, this property belongs to Sakunthalamma @
Rameswaramma. In fact, tha said land was gwen on lease to one Chenna Nalk
for 15 years under Regd. Lease deed and it is not liable for partition and the suit
iz hiable for dismissal, Without prejudice in the rights of this defendant. he
submitted that the plaintiff i not at all entitied in the item Nes 3 and 4 of the
praparty and the other sons through Sakunthalamma @ Rameswaramma were
also entitied the share in the properties. Hence, he prays to dismiss the suit with

costs.

6. Basing on the above pleadings, the trial Court framed the following

issues for determination;

L Whether the plaintiff is entitled for partition of the schedule mentiomsd
property into two equal shares and to allob one such share {0 the
plaintiff as prayed for ?

2. Whether the schedule mentioned property is the exclusive property of

Sakunthalamma @ Rameswaramma as conlended by the defendant in
his writtan statement?

3. To what relief ?



y
7. During the course of trial, PWs.1 to 3 were examined and Ex A1 and

Ex.A2 were marked on behalf of the plaintif. On the defendant side, the

defendant alone was examined as DVW.1 and markea Ex=.B1 to 87

8. After careful appreciation on record the trial Court decreed the syit as
prayed for. Aggrieved by the same. the defendant preferred A.5 No.63 of 2018
before the first appellate Court stating that the trial Court has nat considered the
evidence and prebabilities of the case facts and has not properly appreciated the
contention of the defendant and that the original suit was mainly for partition of
the: plaint schedule properties, Since the sole appeliant/defendant died. his legal
representative has come an record as second appellant.  The first appellate
Court has partly allowed the Appeal Suit while setting aside the decree and
judgment of the trial Court dated 3.7.2018 in 0.5 No.573 of 2011 so far as the
plaint schedule item Nos. 1 and 2 properties concerned and dismissed parthy
confirming the decree and judgment of the frial Court in so far as the plaint
schedule item Mos.3 and 4 of praperties concerned. Challenging the same, the

present second appeal came to be filed by the appellantiplaintiff.

9. Heard 5ri J. Janaki Rami Keddy, learned counsel appearing for the

appellant and Sn Varun Byreddy, learned counsel appearing for the respendents.

10. Learned counsel for the appellant has urged in the grounds of appeal
as the following substantial guesticns of law (2 & 4 mentioned in the grounds)

arisen for determination of the second appeal .

21 Whethar the first appellate Court and groperly apareciated the question of law in

paitiion of ancestral properics of father of appollant and wrongly applied ha
Goneral rules of succession in the case af males Uis 8 of Hindu Succession Act.



4} Whicther the coparcenany praparly asyuined by male Hindu membses of tha family
above four degrees of ascendants e, father, paternal grandlather, geeat
paternal grandtather, and ascondants property can be only freated as ancestral
preparties and appeliand not entithed for padition iF the properies ane purchased
by grandfather i.a., itern Ma.? and 2 of plaint schedule properfies

11. This Second Appeal is filed under Section 100 CPC en the ground that
the judgment and decree of both courts below is totslly basing on the
presumption, surmises and conjectures, ignoring the material facts available on

record and interpretation of law.

12, There cannct be any dispute that. under the amended Section 100
C.P.C., a party aggrieved by the decree passed by the first appellate court has no
absolute right of appeal. He can neither challenge the decree an a fuestion of
Fact or on & question of law. The second appeal lies only where the High Court is
satisfied that the case involves a substantial gquestion of law. The word
‘substantial' as quahfying ‘gquestion of law’ . means and conveys — of having
substance, essential, real, or sound worth, imporant, coensiderable, fairly
arguable, in contradiction with — technical, formal, or no substance, no
consequence or academic only. A substantial question of law should directly and
substantially affect the rights of the parties. A question of law can be said to be
substantial between the paries if the decision in appeal turng one way or the
other on the parbcular view of law. But, if the guestion does not affect the
dacision, it cannot be said to be substantial question betwsen the parties.
Recording a finding without any evidence on record; disregard or non

consideration of relevant or admissible evidence; taking into consideration



-

irrelevant or inadmissible svidence; perverse finding- are some of the questions,

which involve substantial quastions of law.

13, According to Section 100 CPC, a definite restriction on to the exercize
of jurisdiction in a second appeal so far as the High Court is concerned. Neeadless
to record that the Code of Givil Procedure introduced such an embargo for such
definite cbjectives and since the Courts are required to further probe on that
scare and the Courts while detailing out, but the fact remains in second appeal
finding of fact, even if erronecus, will generally not be disturbed but where it is
found that the findings stand vitiated on wrong test and on the basis of
assumptions and conjecturss and resultantly there is an element of perversity
invelved therein, the High Court will be within its jurisdiction to deal with the issue,
The High Court can interfere with such finding recorded by the trial Court thaugh
not on law in view of judgment reported in Kulavant Kaur v Gurdial Singh

Mann'

14. Keeping in mind the scope of Section 100 CPC, | would like to decide

the present appeal at the stage of admission.

15. Leamed counsel for the appellant contended that first appellate Court
erred in partly allowing the appeal pertaining to item Mos. 1 and 2 of the plaint
schedule property and failed to see that the entire plaint schedule property i.e.,
itern Mos. 1 to 4 are undivided Hindu joint family property which is ancestral
praoperty liable for equal share for appellant/plaintiff and respondent'defendant

who is son and father respectively, He submits that the first appellate Court

L300 |4 8O0 262



failed to see that as per Ex, Al ie, Adangal far the fasli 1420, the plaint schedule
properties are in the possecsion of the Sambasiva Reddy whao is grandfather of
the plaintiff and the father of the respondent and the respondent did not file any
documents or oral evidence o show that mem Mo.s1 and 2 are =elf acquired
pr::-pertiés to reverse the trial Court judgment and partly allowing the decree. He
further submits that the first appellate Court failed to appreciate properly the
pleadings and the evidence by parily allowing the appeal and setting aside the
well considerad judgment pertaining to item Mos.1 and 2 of the plaint schedule
praperties. Thersfore, the judgment under first appeal is contrary to faw, weight
of evidence and probabilities of the case, if it is allowed to stand. & wouid
oecasion in grave miscarriage of justice. Therefore, prayed to allow the second

appeal by setting aside the judyment of the first appellate Court.

16 Por contra, learmned counsel for the respondents argued that the
parties to the suit as coparceners have unchallenged half share in the suit
schedule property. Sambasiva Reddy who is grandfather of the plaintiff died
abpout 1890 and the suit schedule property came into possession after division
amaong the children of Sambasiva Reddy. He further submits that a demand was
made by the respondent/plaintiff for division of the suit schedule property into two
equal s.lhares and to allot respective share to the plaintiff and that demand was
also made in the presence of elders who also advised to appellant/defendant to
settle out of the Court. Accordingly, the appellantdefendant already promised to

effect the division of the propery.

17. To support his contentions, lgarmad counsel for the respondent has

drawn attenticn of this Court to the judgment of Hon'ble supreme Court reported



.
In Satish Vishanji Fatnan| v. Mohanlal Dungarmal Futnani and Ors 2 wherein

the Apex court held in para No.4 that:

Bo Far &5 the first cartention 1= cancarned. it is rat 0 dispute. that the appetant is the
san af the caveator and the grand-son of the testator, However so lang as the cavealor is
alive, g san, the appellant, zannot be claimed 1o be an heir at law, even if the deceased had
died /ntestate. nder Section A8 of the Hindu Succession ACL, 1 1% only the son wha can claim
b succeed to dhe father as Class | heir and the grand-children of the deceased cannct claim
to be class | heis Therefare, the fact that the appellant is a son of the caveator and &

grandson of the lestator will not clethe him with 2 caveatabls interest,

18, As geen from the judgment of the trial Court, it is obaerved that there
Is na dispute with regard to relationship between the plaintiff and the defendant,
The plaintiffl is claiming that the plaint schedule properties are ancestral
properties and that he is having a right of equal share. In his cross Examination,
PW.1 admitted that his grandfather sald Ac.0.15 cents aut of AC1.75 cents in
Sy.Mo.198. He further admitted that his father had three other brothers including
himself and they were partitioned from family properties. He further admitted that
the defendant got Ac.0.41 cents in Sy.No.198 in the partition. PW.1 exhibited
Ex.A1 No.d adangal for the fasli 1420, On perusal of the =aid document. the
possessor is Sambhasiva Reddy, grandfather of the plaintiff and the EN|DYET 5
the defendant by namea Raghu Rami Reddy. In Sy. No. 156 Ac.0.45 % t':enta. i,
3y.No. 198 Ac.0.41 cents and in Sy, No.337 Ac.1.12 cents are in the enjoyment of
the defendant. The actual extents in Sy.No.156 is Ac.2.78, Sy.No. 198 is Ac.5.04
and Sy.Mo.337 is Ac17.14. Thus, on perusal of Ex.A1 it is clear that the

properties are the ancestral properties.
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19, As stated by learmed counsel for the respondents that, i1 the instant
case since the plaint schedule item Nos.1 and 2 properties were devolved upon
the defendant from his father under Section & of Hindu Succession Act. the
pmpﬁrty. ceased to be joint family property. therefore, the law laid down by the
Hen'ble Supreme Court referred to above, it clearly held that under Seclich & of
Hindu Succession Act, it is anly the son who can claim to succeed to the father
as Class- legal heir and the grand children of the deceased like plaintiff in this
rase cannot claim to be Class-| heir. Under these circumstances, it can be clear
that the suit schedule item Mos,1 and 2 properties cannot be characterized as

ancestral properties and thus the plaintififappellant has no right to claim in it.

0. It is alsa abserved that, the recital in Ex.A3/Ma.2 Adangal for the Fasli
1420 goss to reveal that the grardfather of the plaintiff is possessor and the
defendaﬁﬂrespﬂnﬁent iz the enjoyer of the property. Morecver, the plea of the
defendantfrespondent that the appellant/plaintiff has no gshare in the plaint
schadule itern Nas.3 and 4 properties.  After perusal of the facts, it is stated that,
the platen schedule item Nos.3 and 4 properties are the ancestral properties of
the plaintifffappellant and the defendantirespondent who are having equal share
in it  Therefore, the first appeliate Court rightly concluded that the
plaintiffirespondent certainly entitied for pérh‘tic-n of the plaint schedule itern Mos.2
and 4 of properties, and haweaver he has no right to claim any share in the plaint
schedule items Nos.1 and 2 which were devolved upon the dafendant/respondent

under Section 8 of Hindu Succession Act.

21. In the light of the settled position of law and in the light of the findings

of fact given by the Courts below, and as there is no other substantial guestion of



law to be considerad by this Court, | do not find any valid ground either to remang “
the matter to the first appellate court or to set aside the judgment of the court

below.

22 For the above-mentioned reasons, | do not find any reasan to interfere

with the well-considered judygment of the first appellawe Court.

23, Accordingly, the Second Appeal is dismissed at the stage of
admission. MNo order as to costs. As a sequel, all the pending miscellaneous

applications shall stand closed.

ad/- M RAMESH BABU
DEPUTY REGISTRAR

HTRUE COPY(f g Fi—-
SECTION OFFICER
Cne fair copy to the Honourable Dr Justice K. MANMADHA RAO

{(For His Lordships kind perusal)
To,

1. The VI Additional District Judge, Kurnoal, Kurnaot District

2. The Principal Civil Judge (Sentar Division), Kurnool, Kurnool District
3. One CC to Sri. J Janakirami Reddy Advocate [DFUC]

4. One CC to Sri. Varun Byreddy Advacate [QPUC]

2. Nine (08) L.R copies

6. The Under Secretary, Union of India, Ministry of Law, Justice and
Company Affairs, New Delhi

7. The Secretary, Andhra Pradesh High Court Advocates Association
Library, High Court Buildings at Amaravathi.

8. The Section officer, V.R Section, High Court of Andhra Pradesh.

9. Three CD Copies
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HIGH COURT

DATED:13/03/2025

JUDGMENT

SA.No.456 of 2024

& Currant Section
SegpaToHED

DISMISSING THE SECOND APPEAL AT THE STAGE
OF ADMISSION WITHOUT COSTS



