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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
: NAGPUR BENCH : NAGPUR.

CRIMINAL WRIT PETITION NO. 859 OF 2024

PETITIONERS : 1] Nisha Sanjay Mitkari,
Aged 24 years, Occu. Teacher,

2] Sanjay Lakhsmanappa Mitkari,
Aged 42 years, Occu. Business,

3] Dilip Laxmanappa Mitkari,
Aged 42 years, Occu. Business,

4] Sakhubai Sudhakar Pandhade,
Aged 55 years, Occu. Housewife,

5] Sudhakar Vaijanath Pandhade,
Aged 60 years, Occu. Business,

All are resident of village Rohinkhed,
Tq. Motala, Dist. Buldhana.

VERSUS

RESPONDENTS : Shyam Karbasappa Savare,
Aged 55 years, Occu. None,
R/0o Chaube layout, Gorakshan Road,
Tq. Khamgaon, Dist. Buldhana.

Mr. Amit V. Band, Advocate for the petitioners.
Mr. K. H. Anandani, Advocate for the respondent.

CORAM : M. W. CHANDWANI, J.
DATED : APRIL 09, 2025

ORAL JUDGMENT

1. RULE. Rule made returnable forthwith. By consent of
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the learned counsel for the parties, the matter is taken up for final

disposal.

2. By the present petition, the petitioners are seeking
quashment of Regular Criminal Case No. 69 of 2023 registered
against them on the basis of the complaint filed by the respondent for
the offences punishable under Sections 420, 452, 323, 504, 506 read

with Section 34 of the IPC.

3. Brief facts giving rise to the present petition are that, the
respondent filed a complaint before the learned Judicial Magistrate,
First Class, Khamgaon, alleging that the petitioners have committed
offences punishable under Sections 420, 452, 323, 504, 506 read with
Section 34 of the IPC. It is alleged that the marriage between
petitioner no.1 and the son of the respondent was fixed. Accordingly,
on 25.04.2021, during the engagement ceremony, gold ornaments
were gifted to petitioner no.1. One mobile phone was also gifted to
petitioner no.1 by the son of the respondent. Since, petitioner no.1
on multiple occasions, expressed her desire not to get married so
early, the marriage proposal could not be materialized and the

marriage could not be performed. The respondent asked the
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petitioners to return the gold ornaments and the mobile phone gifted
to petitioner no.1. In spite of repeated demands by the respondent,
the petitioners did not hand over the gold ornaments and the mobile
phone. It is also alleged in the complaint that on 28.8.2022 at about
3.00 p.m., the petitioners/accused nos.2 to 5 had been to the house of
the respondent to demand the gold ornaments and the mobile phone,
however they refused to handover the same. They manhandled the

respondent and also threatened the respondent and his son for their

life.

4. On registration of the complaint, learned Magistrate
recorded the verification statement of the complainant. Learned
Magistrate found a prima facie case against the petitioners for taking
cognizance and accordingly, issued process against them for the

aforesaid offences.

5. I have heard Mr. Amit V. Band, learned counsel for the

petitioners and Mr. K. H. Anandani, learned counsel for the

respondent. Perused the record.

6. Mr. Amit Band, learned counsel for the petitioners
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vehemently submitted that no ingredient of any of the alleged

offences is made out, even if the contentions made in the complaint

filed by the respondent are accepted in toto.

to rely on the judgment of the Hon’ble Supreme Court in Sachin

Garg .vs. State of U.P. and another, reported at 2024 SCC Online SC

82. In paragraph 20 of the said report, it has been held as under :

7.

“20. While it is true that at the stage of issuing summons a
magistrate only needs to be satisfied with a prima facie
case for taking cognizance, the duty of the magistrate is
also to be satisfied whether there is sufficient ground for
proceeding, as has been held in the case of Jagdish Ram
(supra). The same proposition of law has been laid down in
the case of Pepsi Foods Ltd. v. Special Judicial Magistrate
[(1998) 5 SCC 749]. The learned Magistrate's order issuing
summons records the background of the case in rather
longish detail but reflects his satisfaction in a cryptic
manner. At the stage of issue of summons, detailed
reasoning as to why a Magistrate is issuing summons,
however, is not necessary. But in this case, we are satistied
that the allegations made by the complainant do not give
rise to the offences for which the appellant has been
summoned for trial. A commercial dispute, which ought to
have been resolved through the forum of Civil Court has
been given criminal colour by lifting from the penal code
certain words or phrases and implanting them in a criminal
complaint. The learned Magistrate here failed to apply his
mind in issuing summons and the High Court also failed to
exercise its jurisdiction under Section 482 of the 1973 Code
to prevent abuse of the power of the Criminal Court.”

It is also submitted on behalf of the learned counsel for

the petitioners that vague allegations are made in the complaint and

Learned counsel seeks
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the complaint is filed after passage of one year as a counter blast to
the complaint filed by petitioner no.1 against the respondent and his
relatives for the offences punishable under Sections 417, 504, 506
r/w Section 34 of the Indian Penal Code and under Sections 3, 4, 7 of
the Dowry Prohibition Act, 1961. Therefore, he sought quashing of

the complaint filed by the respondent.

8. Per contra, Mr. Anandani, learned counsel for the
respondent submitted that the complaint discloses a prima facie case
against the petitioners for the offences punishable under Sections
420, 452, 323, 504, 506 read with Section 34 of the IPC. It is
contended that the complaint very well spells out the facts which

constitute these offences.

0. With the able assistance of the learned counsel for the
petitioners and the respondent, I have gone through the complaint
minutely. The material paragraphs in the complaint are paragraph

nos.4, 5 and 6, which are reproduced below :

WWWW/@HTWW/M TH BT
IRIH &, 3 U AR B 1 T PIBT T
SR & 1 ST BYTT 7 9T §avd a7 39
WJWWW@W%‘WWG’

%Jo
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WWWWWUM%W

74 Hisc (-N% of/deoxd  g¥/cT

et ISqIFSHd T g7 Favd T g
HIFET JUIRT ST@icTed ' el dBuRT U Y FagT
NeGIav Ia. 28/08/2022 RI5l 3 UR] 3 ISl SRIY] @.
2 @5 8 5afdia &3 @rama 32 3t 7 [rafaiaiad § &ra
R TBIGIeT FEGT Ficiel T BUIet &1 &i-1 ARIT @. 1
FIsTd o HIGT Idd HIa®] Sfe/pRAT deiet e T &g
WWW&WWWW'W’@W
g G HAGHE  HSHAUIET §HRT aedl. TG
f5gidir Gavar aig ge arefan T9earges fald] @ &
PG FIGIGRYUTE] Y9 TR, FAC NI
1gldl @4 T g7 Ridime & @ aicge &%
frafel @ &rd garg oid FRUGT SHFET Redr T gHd
T4 QN &R I8 3G BT  dY7 #1g7 Tal. Jrddd
fldld Hgeerdicr GR¥ GEIRGHE R g
AR dSle T SR JIad Glsd & TRIaeY &N §ld d
&I GGvd] g1 Ggéf Feider e,
6. IV TYT ST ge1gd [alc] T &rd widiad diw
GG 1161 8l T &I FHOIT Tavd Ge75e §a-714] 6137
30 goT 397 Fla. g e TG [Bala) fa.
06/09,/2022 15 Gl &9 Rrarel] 7R &GETd 39
SRV TS dBN qrac &l il WRg Gichidi
TG¥d TERIA PIUde G@T 7 99 GG¥d] TBR &
SHGGTIT T TY -‘7'?37‘9@7‘ gl @ Srorgrdal geaT FrRarR
[a7d1 B8] Tvd TBENIaR THRTT B! BRaTE
Fad 7161 BT [palc] ' gegaar fpale ool 13, Frrednd
&FIEGY T GeAay Tcted] =17y 1e [9e8e 3390 Grec

10. The offence of cheating is defined under Section 415 of
the IPC which is reproduced here -

“415. Cheating — Whoever, by deceiving any person,
fraudulently or dishonestly induces the person so
deceived to deliver any property to any person, or to



7 CRIWP859.24 (J).odt

consent that any person shall retain any property, or
intentionally induces the person so deceived to do or
omit to do anything which he would not do or omit if
he were not so deceived, and which act or omission
causes or is likely to cause damage or harm to that
person in body, mind, reputation or property, is said
to “cheat”.

11. Thus for attracting the offence of cheating, a person must be

deceived and induced fraudulently or dishonestly to deliver any property to
any person. However, in the present case, the respondent has come up
with a case that during the engagement ceremony, gold ornaments
and a mobile phone were handed over to petitioner no.1. Learned
counsel for the respondent tried to submit that the petitioners had an
intention to cheat him since the beginning and therefore, the offence

punishable under Section 420 of the IPC has been made out.

12. In the complaint, there is no whisper as to how the
petitioners deceived or induced the respondent to deliver the gold
ornaments and the mobile phone. Only because the petitioners failed
to return the gold ornaments and the mobile phone given to
petitioner no.1 in engagement ceremony, it cannot be said that the
offence of cheating, punishable under Section 420 of the IPC, is
committed. Therefore, no prima facie case is made out to show that

the offence punishable under Section 420 of the IPC has been
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committed by the petitioners.

13. Further, in order to attract the offence punishable under
Section 323 of the IPC, hurt must be caused to a person, but there is
no whisper in the complaint that any hurt was caused to the
respondent or his relatives by the petitioners. Therefore, the
complaint does not disclose commission of offence punishable under

Section 323 of the IPC.

14. So far as the offences punishable under Sections 452, 504
and 506 of the IPC are concerned, in paragraph 5 of the complaint,
there are averments that on 28.08.2022, petitioner nos.2 to 5 came to
the house of the respondent, assaulted the respondent and his relative
and threatened him and his son for life. Therefore, I do not find force
in the argument of the learned counsel for the petitioners that there is
no ingredient of the offences punishable under Sections 452, 504 and

506 r/w Section 34 of the IPC against any of the petitioners.

15. On perusal of the complaint and other documents, it
appears that no allegation has been made against petitioner no.1 in
respect of the alleged incident dated 28.08.2022. Therefore, no case

is made out against petitioner no.1 for any of the offences. So far as
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the submission of the learned counsel for the petitioners that the
complaint is a counter blast to the complaint filed by petitioner no.1 is
concerned, it is a matter to be appreciated by the learned Magistrate

during the course of trial.

16. In view of the above, the petition partly succeeds. The
complaint filed against petitioner no.1 — Nisha Sanjay Mitkari is
quashed. The complaint filed against petitioner nos.2 to 5 for the
offences punishable under Sections 420 and 323 of the IPC is
quashed. Therefore, Regular Criminal Case No. 69/2023 to proceed
against respondent nos.2 to 5 for the offences punishable under

Sections 452, 504 and 506 r/w Section 34 of the IPC.

17. The petition is partly allowed to the extent mentioned
above. Needless to mention that this Court has not opined that no
other offences are committed by the petitioners. If the learned
Magistrate finds from the complaint during the course of the trial that
any other offence has been committed by them, it will be open for
him to decide the same in view of the contentions made in the

complaint.

(M.W.Chandwani, J.)
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Diwale

Signed by: DIWALE
Designation: PS To Honourable Judge
Date: 22/04/2025 17:16:28
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