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JUDGMENT : (PER: M. M. NERLIKAR , J.)

Heard.

2. Rule. Rule made returnable forthwith. By consent of

parties, heard finally.

3. By way of present appeal, the appellants have
challenged the orders dated 07.12.2024, 04.01.2025 and
18.01.2025, whereby the learned Special Judge, Chandrapur
has extended the time for filing the charge-sheet. It is further
prayed to quash and set aside the orders dated 09.12.2024,
08.01.2025 and 05.02.2025, by which the learned Special
Judge, Chandrapur has rejected the application under Section
187(2)(i) of the Bharatiya Nagarik Suraksha Sanhita, 2023
(“BNSS”) filed by the appellants for grant of statutory bail. It is
further prayed that the appellants be enlarged on bail in
offence registered with Police Station - Ramngar, Dist.
Chandrapur vide Crime No. 798/2024 for commission of
offence under Sections 103(1), 109(1), 189(2), 189(4), 190,

191(2), 191(3) and 61 of the Bhartiya Nyaya Sanhita (“BNS”)
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Sections 3, 4 and 25 of the Indian Arms Act, 1959 3(1)(1)(ii),
3(2) and 3(4) of the Maharashtra Control of Organised Crime

Act, 1999 (“MCOCA”) and 135 of the Maharashtra Police Act.

4. Brief facts:-

On 12.08.2024, informant Shivaji Vasanta Gonewar
lodged the report with Police Station, Ramnagar, District
Chandrapur alleging that at around 03.00 p.m. when the
informant was at his house, deceased Haji called him and asked
him to come to his house. The deceased informed him that
one Nur and Sameer Sheikh are intending to commit his
murder, and therefore he wanted to inquire by going to
Chandrapur as he has received the information about the same.
When the informant and deceased along with others were
enroute towards Chandrapur at about 03.50 p.m., two persons
boarded the car of deceased Haji and thereafter, all the five
persons went to Shahidarbar Hotel, Chandrapur. When the
deceased and other person went inside the hotel to have a meal
at about 04.15 p.m. one white colour Renault Company car

came and stopped in front of the informant. Seven persons got
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down from the said vehicle and they were armed with guns and
knives. Immediately, the accused persons started firing bullets
on the informant, who ran and took shelter behind the Pan
Shop, however, two bullets hit him on his left leg. Thereafter,
all the accused persons went inside the hotel and fired at Haji.
After that, the accused persons ran away. Haji was brought to
the Government Hospital, Chandrapur and during treatment,
he succumbed to the injuries. On 13.08.2024, six accused
persons out of seven surrendered and accordingly, they were
arrested and granted Police Custody. During the investigation,
it transpired that some other persons were also involved and
accordingly, they were arrested on 18.08.2024, wherein the
present appellants are also included as accused Nos. 9, 10 and
11. They were produced before the learned Magistrate on
18.08.2024 and the police custody remand was granted till

20.08.2024.

5. The following undisputed facts emerges from the

record a proposal was sent for invoking the provisions of the
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MCOCA and accordingly, the approval under Section 23(1)(a)
of the said Act was granted by the Special Inspector General of
Police, Nagpur Division, Nagpur. As the 90 days period for
filing the charge-sheet was to expire on 16.11.2024, 1%
application dated 07.11.2024 was filed by the learned Special
Additional Public Prosecutor, Chandrapur (MCOCA) (“herein
after referred to as Additional Public Prosecutor, Chandrapur”)
under Section 21(2)(b) of the MCOCA for extension of 90 days
for filing of charge-sheet against the accused persons which
was allowed vide order dated 08.11.2024 granting extension
for 15 days for filing the charge-sheet i.e. upto 23.11.2024.
This was the first extension which was granted by the Special

Court.

6. However on 19.11.2024, 1% application was filed by
the appellants for grant of default bail under Section 187(2) (i)
of the BNSS. On 22.11.2024, 2" application was filed by the
learned Additional Public Prosecutor, Chandrapur for grant of
extension of time to file charge-sheet. Time was extended by

15 days by order dated 22.11.2024 i.e. till 07.12.2024. On
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05.12.2024, 3" application was filed by the learned Additional
Public Prosecutor, Chandrapur for grant of extension of 60
days. By an order dated 07.12.2024, extension of 30 days was
granted 1i.e. upto 06.01.2025. Again on 04.1.2025,
4" application was filed by learned Additional Public
Prosecutor, Chandrapur for extension of 30 days. By order
dated 06.01.2025, time was extended till 18.01.2025. Again
on 18.01.2025, 5™ application was filed by learned Additional
Public Prosecutor, Chandrapur for extension of time of 18 days.

By order dated 18.01.2025, time was extended till 04.02.2025.

7. It is to be noted that the appellants filed application
for grant of default bail under Section 187(2)(i) of the BNSS
on three occasions i.e. on 19.11.2024, secondly on 06.01.2025
and thirdly on 04.02.2025. However, those applications
rejected by orders dated 09.12.2024, 08.1.2025 and lastly on

05.02.2025.

8. Appeal seems to be filed on 04.12.2024, however by

an order dated 15.01.2025, leave to amend was granted. On
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29.01.2025, notice was issued to the respondent/State. Matter
was adjourned time to time and again on 17.04.2025,
permission was sought to amend the appeal and accordingly, it
was granted. However, by order dated 29.04.2025, appellants
are permitted to replace the copy of the appeal with amended

copy of appeal.

9. We have heard learned Senior Counsel Mr. Naik
appearing for appellants and learned Additional Public

Prosecutor Mr. Doifode appearing for the State.

10. Mr. Naik, learned Senior Counsel appearing for
appellants contended that the applications filed for extension of
time for filing charge-sheet dated 05.12.2024, 04.01.2025 and
18.01.2025 were filed by the learned Additional Public
Prosecutor, Chandrapur without applying the mind i.e.
mechanically as the contents of said applications are only
translated version of the applications filed by the Additional
Superintendent of Police, Chandrapur dated 05.12.2024,

04.01.2025 and 17.01.2025 which were filed in Marathi. He
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submitted that the applications filed by the learned Additional
Public Prosecutor, Chandrapur do not indicate the progress of
investigation, which is against the mandate of Section 21 of the
MCOCA. Further, there is no specific reason assigned for
detention of the accused beyond the statutory period of 90 days
and therefore, the learned Special Judge, Chandrapur
committed grave error by granting extension of time to file
charge-sheet to the prosecution by impugned orders and the
same is contrary to the mandate provided under Section 21 of
the MCOCA. So as to substantiate the aforementioned
contentions, the learned senior counsel for appellants relied on
the judgment of the Honb’ble Supreme Court which are Saquib
Abdul Hamid Nachan Vs. State of Maharashtra, (2019) 16 SCC
707, Momin Moiuddin Gulam Hasan and anr. Vs. State of
Mabharashtra, 2024 SCC Online Bom 2205, Darshan Subhash
Nandagawali Vs. State of Maharashtra, 2023(5) Mh.L.J. (Cri),

547, Hitendra Vishnu Thakur (referred below).

11. Per contra, the learned Additional Public Prosecutor

Mr. Doifode, submitted that the applications for grant of
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extension of time filed by the learned Additional Public
Prosecutor, Chandrapur were filed after application of mind
which can be gathered from the applications. He further
submitted that the applications also depict the progress of
investigation and therefore, those reasons which are mentioned
in the applications are the reasons which can be said to be the
specific reasons for detention of accused beyond the period of
90 days. He submitted that the learned Special Court granted
extension of time after considering all the facts and
circumstances and therefore, no fault can be found in the
impugned orders. He further submitted that thereafter, charge-
sheet was filed on 04.02.2025 and therefore, right to claim
default bail is no more in existence as the right is extinguished
as soon as the charge-sheet is filed. He further submitted that
the sanction to invoke the provisions of MCOCA was refused by
the Competent Authority on 03.02.2025 and therefore,
considering the subsequent development, the present appeal
may not be entertained for the reasons that now the provisions

of MCOCA would not be applicable as the sanction was refused



apeal 23.25 C2.odt
10

under Section 23 (2) of the MCOCA. He further submits that
earlier two extensions were not challenged by the appellants
and further extensions granted cannot be challenged as charge-
sheet was filed during validly extended period. @ So as to
substantiate the contentions, he relied on the judgment of the
Hon’ble Supreme Court in cases of Rambeer Shokeen Vs. State
of NCT of Belhi, AIR 2018 SC 688 and Qamar Ghani Usmani

Vs. State of Gujarat, AIR 2023 SC 1901.

12. Upon considering the above submissions, it could be
gathered that the appellants have challenged the orders of
extension dated 07.12.2024, 06.01.2025 and 17.01.2025. We
have also perused the applications filed for grant of extension
for filing charge-sheet dated 05.12.2024, 04.01.2025 and
18.01.2025. The learned senior counsel for appellants has
contended that the applications filed by the learned Additional
Public Prosecutor, Chandrapur would demonstrate that he has
not applied his mind before filing the applications. The other
two grounds raised by the appellants are that the report does

not depict progress in investigation and specific reason in order
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to detain the appellants, therefore the Court has committed
gross error by extending the time for filing the charge-sheet on
three occasions and the orders are against the mandate of
Section 21 of the MCOCA. In order to appreciate the said
submissions, it is necessary to reproduce Section 21 of the

MCOCA as under:-

“21. Modified application of certain provisions of the Code-

(2) Section 167 of the Code shall apply in relation to a
case involving an offence punishable under this Act subject
to the modifications that, in sub-section

(a) the references to "fifteen days", and "sixty days’,
wherever they occur, shall be construed as references to
"thirty days" and "ninety days", respectively;

(b) after the proviso, the following proviso shall be inser-
ted, namely:--

"Provided further that if it is not possible to complete the
investigation within the said period of ninety days, the
Special Court shall extend the said period upto one hun-
dred and eighty days, on the report of the Public Prosec-
utor indicating the progress of the investigation and the
specific reasons for the detention of the accused beyond
the said period of ninety days.".

Proviso to Section 21(2)(b) carves out exception in respect of
grant of extension of period beyond 90 days, the period can be

extended upto 180 days subject to satisfying three conditions as
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laid down in the said proviso. The powers to be exercised
under Section 21 of the MCOCA are vested with the Special
Court, there is no dispute to that effect. Further, if it is not
possible to complete the investigation within 90 days then for
extension of further time beyond 90 days, three conditions are
to be satisfied which are mandatory i.e. (1) the report of the
“Public Prosecutor” is necessary, (2) the said report should
indicate the “progress of investigation” and (3) it should also
invariably “specify the reasons for the detention” of the accused
beyond the period of 90 days. To understand these three
ingredients of the proviso, it is necessary to discuss each

ingredient.

[i] Report of the Public Prosecutor:-

The important ingredient as stated in the proviso to
Section 21(2)(b) of the MCOCA is the report of the Public
Prosecutor. It is the statutory duty of the “Public Prosecutor” to
independently apply his mind to the request of the
Investigating Agency before submitting the report to the Court

for extension of time, considering the drastic provision that the
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accused can be remanded upto 180 days. Therefore, it requires
application of mind by the Public Prosecutor. In catena of
judgments, the Hon’ble Supreme Court has observed that the
Public prosecutor is neither a post office of the Investigating
Agency nor he is a forwarding Agency, but is vested with a
statutory duty. Application of mind by the Public Prosecutor is
a must while submitting the report because, it would result into
further custody of the accused affecting right to life and
personal liberty. Further, application is to be filed by the

learned Public Prosecutor.

13. In case of Hitendra Vishnu Thakur and others Vs.
State of Maharashtra and others, (1994) 4 SCC 602, the
Hon’ble Supreme Court in para 23 while dealing with the

identical issue observed as under:-

“23. We may at this stage, also on a plain reading of clause
(bb) of sub-section (4) of Section 20, point out that the
Legislature has provided for seeking extension of time for
completion of investigation on a report of the public
prosecutor. The Legislature did not purposely leave it to an
investigating officer to make an application for seeking

extension of time from the court. This provision is in tune
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with the legislative intent to have the investigations
completed expeditiously and not to allow an accused to be
kept in continued detention during unnecessary prolonged
investigation at the whims of the police. The Legislature
expects that the investigation must be completed with
utmost promptitude but where it becomes necessary to
seek some more time for completion of the investigation,
the investigating agency must submit itself to the scrutiny
of the public prosecutor in the first instance and satisty
him about the progress of the investigation and furnish
reasons for seeking further custody of an accused. A public
prosecutor is an important officer of the State Government
and is appointed by the State under the Code of Criminal
Procedure. He is not a part of the investigating agency. He
is an independent statutory authority. The public
prosecutor is expected to independently apply his mind to
the request of the investigating agency before Submitting a
report to the court for extension of time with a view to
enable the investigating agency to complete the
investigation. He is not merely a post office or a
forwarding agency. A public prosecutor may or may not
agree with the reasons given by the investigating officer
for seeking extension of time and may find that the
investigation had not progressed in the proper manner or
that there has been unnecessary, deliberate or avoidable
delay in completing the investigation. In that event, he
may not submit any report to the court under clause (bb)
to seek extension of time. Thus, for seeking extension of

time under clause (bb), the public prosecutor after an
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independent application of his mind to the request of the
investigating agency is required to make a report to the
Designated Court indicating therein the progress of the
investigation and disclosing justification for keeping the
accused in further custody to enable the investigating
agency to complete the investigation. The public
prosecutor may attach the request of the investigating
officer along with his request or application and report,
but his report, as envisaged under clause (bb), must
disclose on the face of it that he has applied his mind and
was satisfied with the progress of the investigation and
considered grant of further time to complete the
investigation necessary. The use of the expression "on the
report of the public prosecutor indicating the progress of
the investigation and the specific reasons for the detention
of the accused beyond the said period" as occurring in
clause (bb) in sub-section (2) of Section 167 as amended
by Section 20(4) are important and indicative of the
legislative intent not to keep an accused in custody
unreasonably and to grant extension only on the report of
the public prosecutor. The report of the public prosecutor;
therefore, is not merely a formality but a very vital report,
because the consequence of its acceptance affects the
liberty of an accused and it must, therefore, strictly comply
with the requirements as contained in clause (bb). The
request of an investigating officer for extension of time is
no substitute for the report of the public prosecutor. Where
either no report as is envisaged by clause (bb) is filed or

the report filed by the public prosecutor is not accepted by
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the Designated Court, since the grant of extension of time
under clause (bb) is neither a formality nor automatic, the
necessary corollary would be that an accused would be
entitled to seek bail and the court 'shall’ release him on
bail if he furnishes bail as required by the Designated
Court. It is not merely the question of form in which the
request for extension under clause (bb) is made but one of
substance. The contents of the report to be submitted by
the public prosecutor, after proper application of his mind,
are designed to assist the Designated Court to
independently decide whether or not extension should be
granted in a given case. Keeping in view the consequences
of the grant of extension i.e. keeping an accused in further
custody, the Designated Court must be satistied for the
Justification, from the report of the public prosecutor, to
grant extension of time to complete the investigation.
Where the Designated Court declines to grant such an
extension, the right to be released on bail on account of
the 'default' of the prosecution becomes indefeasible and
cannot be defeated by reasons other than those
contemplated by sub-section (4) of Section 20 as discussed
in the earlier part of this judgment. We are unable to agree
with Mr Madhava Reddy or the Additional Solicitor
General Mr Tulsi that even if the public prosecutor
presents' the request of the investigating officer to the
court or 'forwards' the request of the investigating officer
to the court, it should be construed to be the report of the
public prosecutor. There is no scope for such a construction

when we are dealing with the liberty of a citizen. The
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courts are expected to zealously sateguard his liberty:
Clause (bb) has to be read and interpreted on its plain
language without addition or substitution of any
expression in it. We have already dealt with the
importance of the report of the public prosecutor and
emphasised that he is neither a 'post office' of the
investigating agency nor its 'forwarding agency' but is
charged with a statutory duty. He must apply his mind to
the facts and circumstances of the case and his report must
disclose on the face of it that he had applied his mind to
the twin conditions contained in clause (bb) of sub-section
(4) of Section 20. Since the law requires him to submit the
report as envisaged by the section, he must act in the
manner as provided by the section and in no other manner.
A Designated Court which overlooks and ignores the
requirements of a valid report falls in the performance of
one of its essential duties and renders its order under
clause (bb) vulnerable. Whether the public prosecutor
labels his report as a report or as an application for
extension, would not be of much consequence so long as it
demonstrates on the face of it that he has applied his mind
and is satisfied with the progress of the investigation and
the genuineness of the reasons for grant of extension to
keep an accused in further custody as envisaged by clause
(bb) (supra). Even the mere reproduction of the
application or request of the investigating officer by the
public prosecutor in his report, without demonstration of
the application of his mind and recording his own

satisfaction, would not render his report as the one
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envisaged by clause (bb) and it would not be a proper
report to seek extension of time. In the absence of an
appropriate report the Designated Court would have no
jurisdiction to deny to an accused his Indefeasible right to
be released on bail on account of the default of the
prosecution to file the challan within the prescribed time if
an accused seeks and is prepared to furnish the bail bonds
as directed by the court. Moreover, no extension can be
granted to keep an accused in custody beyond the
prescribed period except to enable the investigation to be
completed and as already stated before any extension is
granted under clause (bb), the accused must be put on
notice and permitted to have his say so as to be able to

object to the grant of extension.”

Therefore, accordingly, the Hon’ble Supreme Court has
emphasised the important role to be played by the Public
Prosecutor while seeking extension of time with a view to
enable the Investigating Agency to complete the
investigation. Further, the Hon’ble Supreme has also
observed that the Public Prosecutor is not merely a post
office or a forwarding agent. It is further observed that the
Public Prosecutor may or may not agree with the reasons
given by the Investigating Agency for seeking extension of
time and may find that the investigation had not progressed
in the proper manner or that there has been unnecessary,
deliberate or avoidable delay in completing the

investigation. Under such circumstances, the Investigating
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Agency may not submit any report to the Court seeking
extension of time. It is further observed that report of the
Public Prosecutor is not merely a formality, but a very vital
report because the consequence of its acceptance affects the
liberty of an accused and it must, therefore, strictly comply
with the requirements as contained in clause (bb). It is
further observed that the use of expression “on the report of
the public prosecutor indicating the progress of the
investigation and the specific reasons for the detention of
the accused beyond the said period" in clause (bb) in
sub-section (2) of Section 167 as amended by Section 20(4)
are important and indicative of the legislative intend not to
keep an accused in custody unreasonably and to grant
extension only on the report of the Public Prosecutor.
Therefore, the Hon’ble Supreme Court has elaborately dealt
with the issue of application of mind by the Public
Prosecutor and his duties before making or while making an

application for extension of time for filing charge-sheet.

[ii] Progress of Investigation.:-

The other ingredient as mentioned is “progress of
investigation” which has to be spelt out from the report of the

Public Prosecutor. The term “Investigation” is defined under
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Section 2(1) of the BNSS which includes all the proceedings
under the Sanhita for collection of evidence conducted by the
Police Officer or by any person (other than a Magistrate) who is
authorized by a Magistrate in this behalf. Therefore, the term
“progress of the investigation” means and includes collection of
evidence in the form of recording of the statements, arrest of
the accused, steps taken towards collection of relevant
documents, collection of all relevant information and analysis
of the collected materials. It also includes search, seizure etc.
and therefore, it could be understood that every step of the
Investigating Officer should be towards development of
investigation or to say more advanced stage in investigation.
Thus, the report of Additional Public Prosecutor, Chandrapur
should disclose the progress in the investigation and not the

reasons why investigation was not completed.

[iii] Specific Reasons for Detention:-

Third ingredient is that the report shall disclose

“specific reasons for detention”. In common parlance, this
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means that there should be reasons indicating grounds on
which further detention i.e. beyond 90 days is sought. There
may be ‘en’ number of reasons depending upon the facts and

circumstances of the case.

14. The idea behind such a strict compliance is to
safeguard the illegal or unnecessary detention of the accused.
Article 21 of the Constitution of India provides for protection of
life and personal liberty. These liberties can be curtailed only
by procedure established by the law and therefore, there
should be strict compliance of the proviso to Section 21(2)(b)
of the MCOCA. Thus, in a given case, extension of time to
complete investigation must be justified, but continuation of
detention may not. It is for this reason amongst other that
Additional Public Prosecutor, Chandrapur should justify

continuation of detention by assigning specific reasons.

15. Considering the above discussion, now let us turn to
the challenge in the appeal. It seems from the record that after
completion of 90 days, the first application was filed for

extension of time on 07.11.2024 and second application was
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filed on 22.11.2024 by the Additional Public Prosecutor,
Chandrapur. By orders dated 08.11.2024 and 22.11.2024
extension was granted till 23.11.2024 and 07.12.2024
respectively. It is needless to mention that those orders
granting extension of time for filing charge-sheet are not under
challenge. However, the challenge is in respect of 3™, 4™ and
5" extension which was granted. The 3™ application for
extension of time for filing charge-sheet was filed by the
learned Additional Public Prosecutor on 05.12.2024, 4%
application was filed on 04.01.2024 and 5™ was filed on
18.01.2025. Accordingly, by orders dated 07.12.2024,
06.01.2025 and 18.01.2025 respectively extension was granted
by the Special Court. After going through the application dated
05.12.2024 filed by learned Additional Public Prosecutor,
Chandrapur and the application addressing the Additional
Public  Prosecutor, Chandrapur by the Additional
Superintendent of Police, Chandrapur dated 05.12.2024, it
transpires that the application filed by the learned Additional

Public Prosecutor, Chandrapur is translation of Marathi version
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of the report filed by the Additional Superintendent of Police,
Chandrapur. Further, it is necessary to note that by order dated
07.12.2024, the learned Special Judge has extended time for
30 days which depicts that the learned Special Judge lost sight
of the fact that the conditions laid down under Section 21(2)
(b) of the MCOCA has not been complied. The order is not
only cryptic, but also shows non-application of mind. The
learned Special Judge has failed to consider whether the
application filed by the learned Additional Public Prosecutor
discloses the progress of the investigation and whether there
are specific reasons for detention of the accused persons and
whether the learned Public Prosecutor has applied his mind

independently before filing the application.

16. So far as the 4™ application dated 04.01.2025 is
concerned for extension of time for filing charge-sheet claiming
30 days extension, is nothing but reproduction of the
application dated 05.12.2024. We are of the opinion that the
application neither depicts the progress of investigation nor

does it show that there are specific reasons for further detentin
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of the accused person. As a matter of routine, the learned
Additional Sessions Judge/Special Judge, Chandrapur again on
06.01.2025 has granted request of the learned Additional
Public Prosecutor and time was extended till 18.01.2025.
Further, the 5™ application dated 18.01.2025 is again a replica
of third and fourth applications, wherein neither the progress
of investigation nor the reasons for detention are mentioned in
the application and again in a routine manner, the order was
passed by the learned Additional Judge/Special Judge,
Chanrapur on 18.01.2025, thereby granting extension of time
till 04.02.2025 for filing charge-sheet and to complete the
remaining investigation. It is necessary to mention at this
juncture that only dates are changed in the applications and
nothing more than that.

For ready reference, the applications filed by the
Additional Superintendent of Police, Additional Public

Prosecutor, Chandrapur are reproduced herein below:-
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0 Me MIGRPRY Feganad
Ciffien of Distrer Governmensz
Pleader and Publiz Proseootor,
Chendmpur.
Thate 57 1272004
To,

The Hon'ble Special fudgs [MOOCAS,

Gimrict and Sassions Court,

Chandmgpar,

i Sableg Mp&ﬁmmhﬂmﬂlltlﬁ}mmm
'I'ij; of 85 daya for fling Charpe-sheet againstihe socused.

'l,,,' Befarrnge : Letter dated 05/ 22024 through Additiennl 5.F.
_1-_;;?' Chisdragar,

Respectad  Fan'sls Madam,

On 03010034, Addnlaad 5.F, Chandrapur iesued lester io me

¢~ fr gettiog eximnsion of 80 duys for Ruther svestigaicn, In Crime Ma.
ToR2024, P5. Rammegar, Secrines 103{1), 100(1), 1BSZNA), L9LZXI), 190,

61 af BMS. Ace, Spotion 325, 4725 of Indiem Asma At and Sectica

ST 325 308 af MOOCA '

a On 12082024, sccused Samir Sarvr Shaiih and others kifled
the deceased Hall Buba Sarvr Shelidh on the paint of provicws enmiy.  ln
fisther investigation, the Irvestigsting Offesr S.0.P.0. Sudbaknr Yadew

o!"') came b know thar, dhete & syndicaiz of erime for commilting said affence. 1o
his investigation, he nrasted 13 accused and atill oo steused Kishor Chances
iz absconded. During his investigation, he mrestad 13 occused from Migpur,

W‘a Chandrapes and Yaveumal Dlsgiess, Their eriminal records spreed over all
Dﬁﬂ,pmm The soncerned 1.0. caliected F.LRs., Charge-shests nd
T information’s of ather comnozumed by attending physically end i inak = mach

,,'c tine. After thia, the lrvestigating (¥lcs: came bn sonckuslon that, keveling of
@:ﬂ‘uﬁ Lg‘m“} 3 M lF-. E.""-‘ﬂ 1"’?;@-'1*”
Al T pe T e
oA LG 2” T
dW g e
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MCOCA Bections are necessary aganet ihe ol 2ccuaed ue they had commitied
this affenos synicalslly, ']h:refnce, o DA DR, the 1,0, gant pm]}nsal
teteer to Trepector Geoeal of Polics, Mapour Ranpe, Weppur, toough 3.1,
Chanidsagiur, foe leveling of MCDCA Sections againgt 211 acesed.

On 22002004, the lnspected Genumsl of Polios  gamed
permissicn for levelicg of MOOCA Sections, the soid letter received on
JL0iae te 3P, Chavdeapur,  Afler receips of this lstier, e 3.F,
Charsdrapur sanz this ardar to 8 DP.0, Budhabar Yadav and Additlanal 5.8,
Fima Tanbandu om 300T00202L, Cm 40107202, 5.0 handed over s
dizey o Additions] 8.7 Mpru par dvection of BF. vide letter dated
1072004, for Birer nvestigation under BMCOCA

On 040 L2084, Addidopal B.E. reeelved cose diary aod guws
bemer 13 JMFE Chandrapur on 012024 for incressing of MCOCA
Seetizn and wm gave leder o JMLELD for sending MCR and coss
decdinents 8 2MC0CA Codrr

A s MODCA Sactions are lnnoeazed, e furiber investigation
6 mecmsary- pgarting getting property detals of all aceussd and theic
relmbver.  Whettler the concerned acensed got econclenl benefe whils
comomatiing such syrdioate clme?  Tnvestipatlon ssquived fom ebaconded
acouged snd other probable co-poowsed and Supportars, there are o
chanees of demanding PCR. of other co-accused. Moreover, priee w0 fling of
charpe-sher, pamuission i raquired fom Additional Director Goneral of
Foites, tumbal, cncer Bection 2300 of MODOA

apeal 23.25 C2.odt
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o,
The Hea'sle Court bas pleased to pass en oeder o 0501172024
and granied time o file the charge-sheet il 23/1 12024 Bt in the said
erima il 2371172004, campletion of investigation is not prssible due 12

failowing reasons, those reasans are-

01%  PCR of accuzed noc1, 3, 4, 8, 13 & 14 has baen taken Fom 260 12024
" to D21 T34 for 7 days, The investigation is to be'done according o the

informadon giver by the accuzed, d

; 921 To damand PCR in the mid crime of accnsed ﬁa.i,ﬁ,ﬁ,@,]lﬁl_ﬂﬁl! end
afrer abtaining their PCE, the sccused is to be interrogated as per erime,

L 03] Comespondones has kesa made to banls in Chandmpur fo get
inforeation sbout the bank account in the nezme of the aceusad in the
nvestigetion of the sxid crime. Ioformation iz yer to be recalved fram them.

02 [nformetion is recaived regarding the property n tha name of 2
accised and nccordingly the actused is to be intsmrogated.  Hvidenes is fo be
eollzeted a8 per MICOCA Act and ection i3 to be taken under he =aid AcL

0% The accused jn the soid offense heve committed severel crimes
Wli dote cither independently or in mn organized marnsr by committing
orgenized ciime, Whero haove they kept the property obtalned from Dlegal
finmncizl gain? Jo whosa name is it 7 Where Is I afier investiganing this, action

ig to e tokten. ngainst she property as per section 20 of MCOCA Ace,

Do) It i5 1o fnvestigetes and gather evidenee on what gong leaders and |

|
EAnE members have obizined for themselves and otber gang members by .
sngaging in verious eriminal sstheiies,

)
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A

ks

17 Mzny orimes heve been regishered apsinat the acemed in varous
pulice setions er te respomse of the enfarosmen: officersinvestizating
efficers who rogistered the sl crmes {3t be reconfed,

). Correspoidence has besn mede with vodows Beaks and
" argindzstians 1o seek (nformation ubaut movable ar Wamsavshle progeny n
the neme of the neougad. The infarmation is vet to be teeelved, . /f’ﬁé
25 4 Intommation ehout 15 wehichss ragisterad it the qenw of some .lﬁ%"}“” §
accused bas bemn received, the whepenbout of those vehices 3w he ||5
inves gated, IHI -I*_:L__'
Ny
Ly Tir sbscondicg scosed Kishor Kundall: Chencrs, sl -

“riskmagare Rendsawan, Magor, in e crime is absconding from the daw of
tha Icident and she purpese is to ssarch for b and gst the mformation of the
petsen wha give bim shelter svd irvestimes and coflect svidence, .

Lid 1t is %o deteesnbng the prosedize of gammitting, the Briiies &gd_:g
loaders nod gang membecs (4 te sid crime,

¥ 1tig e get information about he naimes of the leagers of the seid
winee garg aod their mensbers whe helped ther 1o cammit the crige snd
fzveutiZae 1n Fant aard.

&N ajpart B this, ere the 2comed fram other gangs mvalved in the
eud crme? Taz aceused have to be quegtianed aLout .

"':}:Er Paneissiar 15 b0 be abtsced in Sl o charpe-gleet uncer Seatioe
L2 of MCDCA Aet Tr. the spid offence,
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!

A18) Tt In it poesible @ camplets the vastgation af (ke sid eade
FIF T304 and it the charge shest in Ge Hon'ble Cour A3 die seope
of muesligricn is nrgs, npplisaticr. for miengion of ime far G0 divg undar
asetinn 21 {3000 af MOOCA ofthe sald affenee

:1.1.:'_‘.:-

u'l':.r-:% Lroidng ta the oll chave repsors, [ oy in sanclisich Shat,

' %i drlocsitn of 60 day fr Gling chacyieskiet agalaat “he rreated nocused

. Ful .-. nazasenry, Tharsfoee, | lvambhy poayed thed, the time of Bling Ehn_lm-:h.m i

.f\f &0 duys, miny kindly be grended, in the intarest af justics.
Tenos, this zzmliation.
o faishiully,
i S Additianl Pubiie Praseouter,
R il Crandrzpur.
0312 20kl h {

'@139-1 J;‘H:f r_IL_
oy qpm Hoad b ;{"!” G

L4 heky 112,
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0, W Ne DORTR 90 00g—
HFipe of THstriot Soveomanl
Plesdor and Public Frosssmar,
Chandregmr.
Dae: $f) oot
To,

The Hoe'ble Special Judps (MOOCAL

Digzriet and Segalosa Court,

Chaniragis,

Sublgel - Applleation under Section 21 Kb} of MOOCA for extenmon
of 30 duya for filing Charge-sheet sgainat the necuped,

r‘"‘ ! .
@,’ W.,ﬂ Bafecancy,: Letier o, LIVIODS, dated 04/0L2005 theough Adcitinnal
P",_ph ¥ 5.P. Chandrapur.

jl.m:d.r'['lm’h]llbﬂnm.

Cin 040002035, Additions] 8P, Chandrapir tssued |ener i me
hwnlmuf]ﬂmuhrﬁnhumm In Crlme Mo,
79872024, P.5. Ramanges, Seationd 16I(1), LOR{LY, 1RS(ZNA], 190023, 190,
51 af BM.5 Act, Seccion 325, 425 of Ind3a Asme Act end Section

‘,,.E""f S(1NECH), 365, 3(4) of MCOCA,

E-w'ﬁ
Mo

Om 12082029, acoused Swemir Barvar Shellch mnd athers killsd
the decesind Hifl Babe Sarvnr Sheikh on the polot of previees enmizy,  In
furthes [nvestigation, the. [svestfaating Officer EDPO. Bodabar Yadaw

- cirne B o thed, there s syndizate of eries for coinmilicing aid offence. In

b {nvestisation, he arrestad 13 accuesd and gl one secused Kishar Chanura
i abscandsd. Dusing his investigation, lo arrested |3 pecussd from Magpis

J.Mﬂrmd Yawntmnl Digtdets. Their esleninal seconds spread pwe il

¢

L
s’

P“E‘ %)

other disdem  The corcemed 1O, collected FLRs, Chargssheets mé
information's af oiles co-soesed by atending plnvsivally and it 1 5o much
time. After this, the [nvestigating Cfficer camne in canclusion that, leveling of

v e i
ggﬁ; a.h,l'31“l.il1"1'u] "z:ll i o

s Mnh.- AU L

=
L
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e

MCOCA Seotlans are necsssary against fhe all sccused as they hed commitied
this offence syndieatelly, Therefore, an 05/10/2024, the LO. sert proposal
leiter to Inspector General of Polios, Nagpur Range, Negpur, through 3.2,
Chandrapur, for Jeveling of MCOCA Sections agamst all accused.

On 25/10/2024, the Inspector General of Pollee premted
permission for leveling of MCOCA Sections, e sald letter received on
26102024 to 5P, Chendrapur. Afer receipt of thiz letter, the S,
Chandeapue sent this eder to S.D.P.0, Sudhakar Yedav and Additional 3.F,
Tina Janbandhu om 31/10/2024, On 04/11/2024, 8.D.P.0,, hunded over cese
dleey to Addilanal 5.2, Chandrapur as per ditection of 3.P, vids lotter dated
3141062024, for further investiaation under MCOCA,

On 04/112024, Additiona| 8P, received cese diary mnd geve
letter to JIMF.C. Chandeapur on (4/11/2024 for Ineeaslng of MCOCA

Sections and aleo pave letter to JMEC, for sending MCE end case
dosurnents to MCOCA Court,

Ag the MCOCA Sections &re increased, the further investigetion
s neoessary tegarding getting property detalls of all accused and their
relafivez. Whether the concerned accused got economical enefits while
committing such syndicate erime?  Investigation required from abscanded

accused and other probable co-accused and supporters, there me fairer -

chances of demanding PCR. of other co-accused, Moreover, prior to filing of
charap-shioel, permission 5 required from Additional Divector Ganeral of
Police, Mumbai, under Sectlon 23(2) of MCOCA,

0, T

apeal 23.25 C2.odt
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=

The Hov'ble Court hag pleassd to pass an ocder an 077122024
and granmed tme o Sl the chacge-sheet Gl 060102025, But i the said
crime till 0GULZ02S, completion of investigntion nor possible due o

-
mllowing »eaeane, thess renanns are-
;1-'1 41] As per Ioformation given by ascoused during thelr POR
et P ;
. irvesLigntion 13 £o be Eape &5 per crime,
is‘r
2y The azensad in tke snid offense heve committed severa. crimes

Ul dare edther Independencly or B oan organized manoec by conuainliog
organized eeime. Whers have they kept the propetty bisined fom Uepal
Tiencial guin? In whoes nems Je it 7 Whars i it afer irveestigating thlz, azbon
i4 10 e tnkzn against the progerty as por section 20 of MCOCA Aot

~3} It iz 12 vestumte nnd gother avidence on what geny leaders gnc
gang members heve ootzined for themselves and oflier gang members ay
engapiag [ vasous coiminal activites,

[ Corespondence lus been made with wariouz banks ond
praanizations to seek Infarmuion sbout movahle oo ‘mgvable propety in
the names of sxeesed, The infosmnation s vet to be vesalved.

15 Corespondence las bean made with Income Tun Departnent
vegarding nconsss and lafeerant vet to be reoalved,

i} Information ahout the vehiclas registerad in the name of some
meoused lias besn received, the wiecasbouts of throse vehicles is o be
investipater,
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-

I,m: The mwcomiing scomsed Kishor Kunpdalik Chanore, oo
Erishnageen Wapdanwan, Magpur, in the srke |s shsconding fross the dite of
fiie: Trecident et puspsone 0 to ssarch for him fed ge e Infermation of the
pemaon whi gave ki shelter aned imvestigaes wnd coliest ovidence.

A Mapsssacy permisgion |8 1o ba chinined 0 file o charge-shoct
il Sestlon 2373} of MOOCA Az, in B sd offence from the Addlilensl
hireator Dunerad of Polles, Maharschivs Biain, Miimbsl,

# It is ot pogslible b coomiete the |nvestigution of the sald orime
il 06217025 snd mabemit th charge sbest before the Hon'bie Court, As &
seope of mvestigation i o larpe, hencs, apetication for mbeasion af 1ime for
0 days uniler seetioa 21 (24H) of MO0CA of the mid offanzs

Lodiing to the all showe masons, [ sama in edecluslon that,

extcnsion of 30 duys for filng chirpe-sheet agulnet the arrenisd accosed i

* necessary, Thesefrme, | humbly prayed thee, fhe time of filing charge-seet fur
300 bayfa, my kinelly b graniad, In the inimet of jusike.

Henuoe, this application.
¥ v fithilly,
Addtiomal Public Prosecutor,
(Chandmprer,
Cpianed HhS
o= Hlli"'-:r o SR
\ True GCopy
‘|-|"mmn;.-_“_
= Conmsedl, 5 w
e — ChandET
- ﬁ,.-lqr'ﬂ'
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ChW.No DGRERS i;j.';l fa02s

Offiee of Distict Govsrment
Fleader and Public Prozecutar,
Chexdraput,

Diete ; 1RALZ025

Ta,
The Bon'zle Special Judae (MCOCA),
Digizict and Seasions Couwst,

Chendrapur,
Subject - Applcation under Section 21{2)0) of MCOCA for extension
of L8 days for filing Charge-sheet apainst the pocoged.

Reference : Letter No, 7872025, dated 17/01/2025 through Additional
5., Chandrapur,

E'_ Respeated ! Hon'ble Madam,

~a

; \I‘. ' On 04/01/2025, Addidonal 3.1, Chandrapur fsued leter to me
II 2 f"’ for getting extension of 30 days for farther investigation, In Crime Ko,
_F"-

' ,frl E.\’J:l 7482024, P8, Ramnagnr, Sactiona 105010, 109] 1, TEQUIE), 1814253), 150,
p;.é? '-1_ C»l'-'w 6l of BH.S A, Section 3725, 425 of Indian Azmez Act and Sectian
n Lo DG 3236 ofMO0CA,

J'l \ i'i.ﬁ* (i FA0RGNZS, aceused Samir Sacvar Shaikh and others killed
&r"’ ’gﬁc deceased Haji Babe Sarvar Sheikh on the podne o previons enmity,  n
1'-'l|'. furtner imwestgetion, the Investipeting Cffcar S.DPO. Suchakar Yaday
I came 1o lnow thed, thers 2 syndicate of crime for committing seid offerce, In
his mvestipation, he arrested 13 gocused and sl one aecvsed Kiskor Chanoes
is absconded, During his lnvestizstion, he arrested 13 seaysed from Mappue,
Chendieper and Yevarmal Districts.  Their criminal records spread over all
other districts.  The concmmed LO, collectsd FLREs, Charpe-aheers and
informution’s of ether eeepzeyzed by etending plisically and it ok 5o mush

time, After this, the Investigming Officer came in sontlusion thet, leveling of

o
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s

MCOCA Sections are necessary agninst the afl aceused as they had commitied
this offence syndicatelly. Therefore, on 05/1002024, the 1.0, sent proposal
letter to Inspector Genaral of Police, Nagpar Renge, Magpur, through 5.7,
Chancrepur, for leveling of MCOCA Sections agninst alf accused.

On 23/10/2024, the Inspector General of Polics granted
permission for leveling of MCOCA Sections, the eaid letter received on
L/1072024 to 5P, Chandrapur, After receipt of this lefter, the 5P,
Chandmpur sent this arder ta 5.D.P.0. Sudhskar Yadav and Additional 5.7,

* Rina Janbandbu on 3171072024, On 04/ 172028, 5.D.P.0., hand=d over case
diary to Additional 5.P., Chandrapur sz per direction of 8P, vide letter doted
V102, for farther investipntion undes MCOCA.

On (471172024, Additional 5.P. recsived case disry and pave
lettar to JMEC, Chandrapur on 04102024 for increasing of MCOCA
Sections and also gave letter to JMF.C. for sending MCR and case
documents to MOOCA Coird,

Az the MCOCA Sections are increased, the further investigaton
is mecassary regarding gefting property details of all sccused end thelr
relatives. Whether the concerned sccuged got economical benefits whils
committing such syndicate crime?  Investigation required from abseonded
nccused and other probable co-accused and supparters, there mre Fairer
chances of demunding PCR. of ather eo-accused. Maorsover, priar to filing of
cherge-shest, permission is required fram Additional Director General of
Polics, Mumbal, under Section 23(2) of MCOCA.

apeal 23.25 C2.odt
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A

The Hon'ble Court hes pleased to pass en order on 077122024
and granted time to file the charpe-sheet Hll 0&/01/2025,  But in the ssid
orime Hll 06/01/2025, completion of investigation not possible dug to

following reasons, those reasons are-

(1) As per informetion given by accused dwring their PCR

Invastipation Is 1o b2 done as per crime.

02) Correspondence has been meds with verious banks end
eriumizitions 1o seek Information about movable ot Immovable property n

the names of accused, The information is yet to be received.

03 Cotrespondence has been made with Income Tex Dopartment
regarding accussd end informant yet to be recelved,

04 Information shout the vehicles registered in the name of some

aceused has besn received, the wheresbouts of those vehicles is to be

invastigated,

13 The absconding cocused  Kishor Kundallh Chanere, o
Krishnagara Mandanwen, Nagpur, in the crime s absconding from the date of
the incident end the murposa s to search for him end get the information of the

person who geve him shelter end investigate and collect avidence.

06} Necessary permission is to be obtained to fils & charge-sheet
under Section 23(2) of MCOCA Act, in the said offence from the Additional
Direetor General of Police, Meharashtra State, Mumbai.
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/07 Letter Mo, 572025 dated 08.01.2025 key been seif fo Addidonal

 Director Geowral of Police, Mambal for permission: la fils n chargs-sheet
uriler Section 232} of the MOOCA in ihe present csse. Their order is
Ewnifed

08} It s nat possibde to camplete the [nvestigation of the saic crime
1l JER2025 and sabmit the charge sheet before the Hon'ble Coart. As the
scope af investigation s at lavge, banes, application for exension of time for
1% deys under section 21(2)(h) of MOOCA of the said offence

ey

Loaking to the all shove ressons; T cmne 0 conclosion that,
extension of 18 days fer filing charge-shest agalme the arested Becised s
necessary. Therefore, 1 hambly prayed that, the time of filing charge-sheet for
Hli'dl:ﬁ.ml}' kindly be granied, in the interest of justice.

.'f...
Hance, this applicaticn.
Yours fithfully, u_ \
A
Additdensl Public Prossousor,
Chandrezaiar,
=
T
=
8
=
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neither there are specific reasons to detain the accused and
therefore, grounds are repeated in all these applications.
Accordingly, those grounds cannot be said to be sufficient to

extend the time again and again.

17. It is needles to mention at this juncture that after
every application, the appellants herein have filed applications
for grant of default bail which were turned down by the
concerned Court by its orders dated 09.12.2024. 08.01.2025
and 05.02.2025 on the ground that the learned Special Court
has extended time and therefore, the appellants cannot claim

statutory bail and accordingly those applications were rejected.

18. From the above facts, it can be gathered that the
applications are filed in a routine manner and the orders are
passed casually without adhering to Section 21(2)(b) of the

MCOCA.

19. Further, merely by observing, that the learned Special
Judge has perused the case diary by itself is not sufficient since

the report of the Public Prosecutor has to show progress of
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investigation including relevant material collected during
investigation. The Special Judge has miserably failed to track
the progress of investigation and identify the reasons for
further detention of the appellants.

Therefore, the Additional Public Prosecutor,
Chandrapur has miserably failed to apply his mind on the
contrary, by filing applications for extension. He has only done
the translation of the applications which were filed by the
Additional Superintendent of Police. Further, the Special Judge
has also failed to consider that there is no valid ground to
extend the time and further there is absolutely no justification
in order to continue detentions of the appellants. Needless to
mention at this juncture and as well as the learned Special
Judge failed to apply its mind to Section 21(2)(b) of the
MCOCA and therefore, the applications are filed without
application of mind and order passed thereon are against the

spirit of Section Section 21(2)(b) of the MCOCA

20. Mr. Doifode, learned Additional Public Prosecutor

while arguing vehemently submitted that after filing of charge-
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sheet, the right of the accused to claim statutory bail is

extinguished.

21. However, learned senior counsel appearing for
appellants submitted that the indefeasible right of accused
cannot be extinguished though charge-sheet is filed as the
appellants had filed applications and exercised their option to
obtain bail which were rejected on the ground of grant of
extension. He further submits that once the order of grant of
extension is set aside, their right to get default bail is
automatically revived. Learned senior counsel to buttress his
submission has relied on the following ratios laid down by the
Hon’ble Supreme Court in the cases of Sanjay Dutta Vs. State
through C.B.I. Bombay(Il), (994) 5 SCC 410 and M. Ravindran
Vs. Intelligence Officer, Directorate of Revenue Intelligence,
(2021) 2 SCC 485. The Hon’ble Supreme Court in case of

M. Ravindran observed in para 25 as under:-

“25. Therefore, in conclusion:

25.1 Once the accused files an application for bail under

the Proviso to Section 167(2) he is deemed to have
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‘availed of’ or enforced his right to be released on default
bail, accruing after expiry of the stipulated time limit for
investigation. Thus, if the accused applies for bail under
Section 167(2), CrPC read with Section 36A (4), NDPS Act
upon expiry of 180 days or the extended period, as the
case may be, the Court must release him on bail forthwith
without any unnecessary delay after getting necessary
information from the public prosecutor, as mentioned
supra. Such prompt action will restrict the prosecution
from frustrating the legislative mandate to release the
accused on bail in case of default by the investigative

agency.

25.2 The right to be released on default bail continues to
remain enforceable if the accused has applied for such bail,
notwithstanding pendency of the bail application; or
subsequent filing of the chargesheet or a report seeking
extension of time by the prosecution before the Court; or
filing of the chargesheet during the interregnum when
challenge to the rejection of the bail application is pending

before a higher Court.”

22. The meaning of “if not already availed of” in Sanjay
Dutt case (supra) is clarified by the Hon’ble Supreme Court and
interpreted in the case of Bikramji Singh Vs. State of Punjab,

(2020) 10 SCC 616 and M. Ravindran (supra). It would be
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useful to refer paragraph 29 in Bikramji Singh (supra) as

under:-

29. ... In the aforesaid premises, we are of the
considered opinion that an accused must be held to have
availed of his right flowing from the legislative mandate
engrafted in the proviso to sub-section (2) of Section 167
of the Code if he has filed an application after the expiry of
the stipulated period alleging that no challan has been
filed and he is prepared to offer the bail that is ordered,
and it is found as a fact that no challan has been filed
within the period prescribed from the date of the arrest of
the accused. In our view, such interpretation would
subserve the purpose and the object for which the
provision in question was brought on to the statute-book.
In such a case, therefore, even if the application for
consideration of an order of being released on bail is
posted before the court after some length of time, or even
if the Magistrate refuses the application erroneously and
the accused moves the higher forum for getting a formal
order of being released on bail in enforcement of his
indefeasible right, then filing of challan at that stage will
not take away the right of the accused. Personal liberty is
one of the cherished objects of the Indian Constitution and
deprivation of the same can only be in accordance with
law and in conformity with the provisions thereof, as
stipulated under Article 21 of the Constitution. When the
law provides that the Magistrate could authorise the

detention of the accused in custody up to a maximum
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period as indicated in the proviso to sub-section (2) of
Section 167, any further detention beyond the period
without filing of a challan by the investigating agency
would be a subterfuge and would not be in accordance
with law and in conformity with the provisions of the
Criminal Procedure Code, and as such, could be violative
of Article 21 of the Constitution. There is no provision in
the Criminal Procedure Code authorising detention of an
accused in custody after the expiry of the period indicated
in proviso to sub-section (2) of Section 167 excepting the
contingency indicated in Explanation I, namely, if the
accused does not furnish the bail...But so long as the
accused files an application and indicates in the
application to offer bail on being released by appropriate
orders of the court then the right of the accused on being
released on bail cannot be frustrated on the off chance of
the Magistrate not being available and the matter not
being moved, or that the Magistrate erroneously refuses to
pass an order and the matter is moved to the higher forum
and a challan is filed in interregnum. This is the only way
how a balance can be struck between the so-called
indefeasible right of the accused on failure on the part of
the prosecution to file a challan within the specified period
and the interest of the society; at large, in lawfully
preventing an accused from being released on bail on
account of inaction on the part of the prosecuting agency.
On the aforesaid premises, we would record our

conclusions as follows:
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3. On the expiry of the said period of 90 days or 60 days,
as the case may be, an indefeasible right accrues in favour
of the accused for being released on bail on account of
default by the investigating agency in the completion of
the investigation within the period prescribed and the
accused is entitled to be released on bail, if he is prepared

to and furnishes the bail as directed by the Magistrate.

6. The expression “if not already availed of” used by this
Court in Sanjay Dutt case must be understood to mean
when the accused files an application and is prepared to
offer bail on being directed. In other words, on expiry of
the period specitied in para (a) of the proviso to sub-
section (2) of Section 167 if the accused files an
application for bail and offers also to furnish the bail on
being directed, then it has to be held that the accused has
availed of his indefeasible right even though the court has
not considered the said application and has not indicated
the terms and conditions of bail, and the accused has not

furnished the same.”

Therefore, in the light of the above, it is crystal clear that in
case the orders of extension are set aside so also the orders of
rejecting the bail application by the higher Court, then the right
to be released on default bail continues to remain enforceable
as in the present case the appellants had already availed their

indefeasible right to claim statutory bail.
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23. Therefore, considering the above facts and
circumstances, we are of the considered view, that the Public
Prosecutor has not applied his mind nor has he recorded his
satisfaction about the progress of investigation and specific
reasons for the detention. Further the applications filed for
extension by the learned Special Additional Public Prosecutor
are translated version of Marathi reports filed by Investigating
Officer and there is no independent application of mind by the
Special Additional Public Prosecutor. The learned Special
Judge has utterly failed to consider the provisions of Section
21(2)(b) of the MCOCA in its true perspective. Not only in a
routine manner the orders were passed by granting extension
of time, but also The learned Special Judge gave a complete go
bye to 21(2)(b) of the MCOCA and therefore, deprived the

accused of their indefeasible right of default bail.

24. Further submission of the learned Additional Public
Prosecutor is that, total five applications were filed for grant of

extension of time and orders are passed on it by granting
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extension of time to file charge-sheet. According to Additional
Public Prosecutor, if earlier extensions granted by the Special
Court are not challenged then further orders granting
extensions cannot be challenged when the charge-sheet is filed
within the period of extension granted and therefore,
appellants are not entitled to default bail. To support his
submission, he has relied on the Supreme Court Judgment in
the case of Qamar Ghani Osmani (supra). The issue involved in
Qamar Ghani’s case is that when the extension of time for
completing the investigation was prayed by the Investigating
Agency and granted by the Trial Court, the accused was not
kept present. However, here it is not such an issue and

therefore, this judgment would not be applicable in this case.

25. Article 21 of the Constitution of India protects
personal liberty and Article 22 of the Constitution of India
provides safeguards to the accused or the persons detained on
similar lines. Taking into consideration proviso to Section
21(2)(b) of the MCOCA the legislature intended to safeguard

the interest of the accused who is likely to be detained beyond



apeal 23.25 C2.odt
54

period of 90 days and therefore, three conditions are laid
down. Liberty of person can be curtailed only by procedure
established and therefore, so far as the present case is
concerned, the duty has been casted upon the learned Special
Public Prosecutor/ Public Prosecutor and the concerned Special
Judge to adhere to the proviso to Section 21(2)(b) of the

MCOCA.

26. We find that considering the above, there is flagrant
violation of provision to Section 21(2)(b) of the MCOCA and
the accused persons are deprived of their right to obtain default
bail under Section 187(2)(i) of the BNSS. Thus, in the present
facts and circumstances, once the order granting extension is
held illegal, the appellants are entitled to statutory bail under
Section 187(2)(i) of the BNSS for default bail. Hence, we pass

the following orders:-
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€)) Appeal is allowed in terms of prayer clauses (A), (B)

and (C) read as under along with following conditions:-

(A). Quash and set aside the orders dated 07.12.2024,
04.01.2025 and 18.01.2025 whereby the learned Special
Judge, Chandrapur had extended the time for the
Investigating Agency for filing the chargesheet. (Annexure-
M, O and R)

(B). Quash and set aside the orders dated 09.12.2024.
08.01.2025 and 05.02.2025 whereby the Learned Special
Judge, Chandrapur had rejected the application under
Section 187(2)(i) of the Bhartiya Nagarik Suraksha
Sanhita, 2023 filed by the appellants. (Annexure — F2, P
and S)

(C) Enlarge the appellants on Bail in offence registered
with Police Station — Ramnagar, Dist. Chandrapur as crime
no.798 of 2024 for the commission of offence under
Section 103(1), 109(1), 189(2), 189(4), 190, 191(2),
191(3) and 61 of the Bhartiya Nyaya Sanhita, 2023 and 3,
4 and 25 of the Indian Arms Act & 3(1)(1) (i), 3(2) and
3(4) of the Maharashtra Control of Organised Crimes Act,
1999 and 135 of Maharashtra Police Act.”

M. The appellants namely Mohsin Nasir Sheikh,
Abhijit @ Pawan Moreshwar Katare and Sheikh Nasif
Sheikh Rashid be released on bail in connection with
Crime No. 798/2024 for commission of offence under

Sections 103(1), 109(1), 189(2), 189(4), 190, 191(2),
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191(3) and 61 of the BNS, Sections 3, 4 and 25 of the
Indian Arms Act, 1959, Sections 3(1)(i)(ii), 3(2) and 3(4)
of the Maharashtra Control of Organised Crime Act, 1999
(“MCOCA”) and 135 of the Maharashtra Police Act on
furnishing PR Bond of Rs.50,000/- each with two sureties
in the like amount.

(I) The appellants shall regularly attend the Trial Court
as and when called by the Trial Court.

(III) The appellants shall not directly or indirectly tamper
with the evidence or make any inducement, threat or
promise to any person acquainted with the findings of the
case.

(IV) The appellants shall furnish their addresses of their
residence and where they will be residing along with their
mobile numbers to the Investigating Officer. The said
addresses shall not be changed without giving intimation
to the Investigating Officer.

(V) The appellants shall attend the concerned Police
Station on every Sunday between 10.00 a.m. to 01.00
p.m., initially, for a period of three months and thereafter,
on every 2" and 4™ Sunday of every month between 12.00

noon to 05.00 p.m. till conclusion of their trial.

The prosecution would be at liberty to apply for

cancellation of bail before the learned Special Judge/Court,

if the appellants breach any of the above conditions.
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28. All the concerned to act on uploaded/authenticated copy of

this order.

29. Appeal stands disposed of in above terms.

(M. M. NERLIKAR , J.) (ANIL L. PANSARE, J.)

Gohane

Digitally signed
by JITENDRA

prrenrs B
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