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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

CRIMINAL APPELLATE JURISDICTION

WRIT PETITION NO. 3543 OF 2025

Pankaj Bhagwan Chavan ...Petitioner
Versus
The State of Maharashtra & Ors. ...Respondents

Mr. Prakash Wagh, Advocate for the Petitioner.
Mr. J.P. Yagnik, APP for the Respondent/State.
Mr. Pradeep Dupate, API, Koparkhairane Police Station, present.

CORAM : RAVINDRA V. GHUGE
&
GAUTAM A. ANKHAD, JJ.
DATE : 24" JULY, 2025

PC. :-

1. We have considered the extensive submissions of the
learned Advocate for the Petitioner and the learned APP. With their
assistance, we have gone through the documents placed on record as
well as the file containing the documents shown to the Court by the

learned APP.

2. The Petitioner has put forth Prayer Clause 9(a), as

under :-
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“(a) This Hon’ble Court be pleased to direct the
Respondents to add/apply Sections 109, 118(2), 312,
and 313 of Bharativa Nyaya Sanhita, 2023 in FLR.
No.0362/2025;”

3. Sections 109, 118(2), 312 and 313 of Bharatiya Nyaya
Sanhita, 2023 (for short ‘BNS’), read as under :-

“109. Attempt to murder.-(1) Whoever does any
act with such intention or knowledge, and under such
circumstances that, if he by that act caused death, he
would be guilty of murder, shall be punished with
imprisonment of either description for a term which may
extend to ten years, and shall also be liable to fine; and
if hurt is caused to any person by such act, the offender
shall be liable either to imprisonment for life, or to such
punishment as is hereinbefore mentioned.

(2) When any person offending under sub-section
(1) is under sentence of imprisonment for life, he may, if
hurt is caused, be punished with death or with
imprisonment for life, which shall mean the remainder of
that person's natural life.

118. Voluntarily causing hurt or grievous hurt by
dangerous weapons or means.-(1)xxxx

(2) Whoever, except in the case provided for by sub-
section (2) of section 122, voluntarily causes grievous
hurt by any means referred to in sub-section (1), shall be
punished with imprisonment for life, or with
imprisonment of either description for a term which
shall not be less than one year but which may extend to
ten years, and shall also be liable to fine.

312.  Attempt to commit robbery or dacoity

when armed with deadly weapon.-If, at the time of
attempting to commit robbery or dacoity, the offender is
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armed with any deadly weapon, the imprisonment with
which such offender shall be punished shall not be less
than seven years.

313.  Punishment for belonging to gang of
robbers, etc.-Whoever belongs thany gang of persons
associated in habitually committing theft or robbery, and
not being a gang of dacoits, shall be punished with
rigorous imprisonment for a term which may extend to
seven years, and shall also be liable to fine.”

4, Having considered the extensive submissions of the
learned Advocate for the Petitioner, it is apparent that the Petitioner
prays that Section 109 of the BNS (earlier Section 307 of the IPC)
for making an attempt to murder be invoked against the Accused in
First Information Report (for short ‘FIR’) No0.0362 of 2025,
registered on 14™ April, 2025 at 23:11 hours with the Koparkhairane
Police Station, Navi Mumbai. The FIR indicates that Sections

115(2), 117(2), 118(1), 189(1), 189(2), 191(1), 324(2), 351 and 352

of the BNS, have been invoked.

5. We have, therefore, gone through the statement
recorded by the Petitioner, which is a part of the FIR, below Clause
12. For the sake of clarity, we are reproducing the relevant

Paragraph No.3 of his statement, hereunder :-
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'@ 13/04/2025 <ISfl IEHT 10:40 T AR H ATE
g7 EVc dI% NI STUT-TT &3] BT T T

>T G PoT [Tl 3GdT FIT 87 T8 371197 37007

PHR [F5IT G R @I & BT G, I RISa¥ Fell Yol

de8T SHY I Grlfider @l &1 Tl Tetthe 99§98t
9T EleTT BIT BTl EIaT T T T BIVEIGT e 3
faaRer degT faar BIT %11 drset I €aell  FHY I15
fordTies Befl T &I SHY I B GRT J2) dleraet
3ITE. &Y 3171 3iTell Il 3% drfider. ] fae
&l dieeT d T FIST Ve 31! JorlT 3% G
STUT YebT UFeiesT a7 iler Iid Wied HEl e g
e AiPperr B et 3 faaer deaT & I
PICTY GebSet] T Tl [IIes] 0 AFTer &1ges H1 IR
Td BITEIA] 3 FTICT TR TR &7+ BV a¥
B T faHIe GIeT Fell AR 38 g §he I 39
Grfidel g &aY Gy d 9T 9Tef IR BIT g ad
2 [AfAera do @rsl get 3iiel! g rdler Pia! efil Fetl
FATAGFITH ARV Guard defl Fax pre I

FATIGFIT1 AREIT defl g FHY I F9C TR
Y JYT TG 7?87 ?Wéaﬁ gy gifeer a 7@776’ J—Ts'ﬁ
T+ T &S TN J1das] Tl HIgle] THaoTvl 9§ et
T deoTT fael @IviaY] T Fell FRUIGIGT 3S1ad
&I T YISUIIT HIFT AlSTdier Gieral SId Jg GSell
T HTS! TSI T FI=ITH] 9 ST geet], HISU aig
37T FIT Hlslgc? ISy GSoll g TIySer el
] Hl W=7 qrafdd dyT A BErE garh! aET
597 g7 V5. AEE g e, ayT H BT
FIGTIgT GleiiT STONT BTN Ui it ”

The above narration of the incident that allegedly took

place at 10:40 p.m. on 13™ April, 2025, indicates that there was a

scuffle between two groups. One person started abusing the
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Petitioner in foul language and grabbed him by the collar, which
infuriated the Petitioner who gave three slaps behind the ear of the
said person. After around two minutes, some unknown persons
came at the scene, and it is the Petitioner’s complaint that they
started kicking and punching him. One person slapped him. Two
persons namely, Sandip Patil and Vinod Mhatre, hit the Petitioner
with a stone. He became dizzy. Later, he realized that a tooth from
the lower jaw (the second incisor) had broken. He has also narrated
that the gold chain he was wearing had snapped and fallen. His

mobile phone also fell, and he was unable to find it.

7. The above narration was made in Marathi by the
Petitioner to the Police Authorities and which forms the part of the
FIR. It is nowhere stated that any particular person or even an
unknown person, who was allegedly a part of the group which
allegedly assaulted the Petitioner, has snatched his gold chain and
stolen it. It is also not his case that his mobile phone was stolen by

one of them.

8. In the above backdrop, on Page No.10, we have

perused the Out Patient Record Card of the Rajmata Jijau Hospital
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Airoli, Navi Mumbai Municipal Corporation dated 14™ April, 2025
with the time registered as 02:49:44 a.m.. The examination revealed
an abrasion on the right side of the face, a missing tooth from the
lower jaw, swelling over the occipital region, an abrasion behind the
right ear, a complaint of bleeding from the ear, and a complaint of
dizziness.  On the right side of the said record (sheet), it is
specifically mentioned that “patient not willing to take any
injections or treatment”. The Petitioner has affixed his thumb
impression next to the said remark, which was recorded as he

declined to undergo treatment.

9. On page no. 11 of the Petition paper book, the time
mentioned on the said document is 03:38 a.m., dated 14™ April,
2025. It is noted therein that the Petitioner complained of vomiting
and dizziness. However, the diagnosis records that there was no

history of ENT bleeding or convulsions.

10. The learned Advocate for the Petitioner submits that he
was advised an X-ray and a CT Brain Plain. However, the remark
of the examining Doctor indicates that the patient (the Petitioner)

was not willing to take any injections or treatment.
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11. The learned Advocate for the Petitioner has canvassed
that there are cross FIRs. In the FIR lodged by the other group,
bearing no.0361of 2025 registered on 14.04.2025 at 21:24 hours,
which is around 1 hour and 50 minutes prior to the FIR registered
by the Petitioner, with the Koparkhairane Police Station, Navi
Mumbai, a grave offence is registered against the Petitioner. Hence,
if an offence under Section 109 of the BNS was recorded against the
Petitioner, the same provision should be invoked against the other

group as well. This Petition is filed for the said purpose.

12. We are unable to be convinced by such submissions.
Sections are invoked, not to counter each other FIRs, but
considering the nature of the offense and the narration in the
complaint. What has been narrated against the present Petitioner is
that he bit Ms. Shlok Subhash Tandel, aged 23 years, on her left
hand finger which started bleeding. Thereafter, the Petitioner
brought out a Koyta (sickle) and rushed to attack the informant,
Ms.Shlok Subhash Tandel. She ducked and evaded the possible
blow, which could have been life threatening. Thereafter, the
Petitioner used the Koyta to hit another person namely, Adil. He

also tried to evade the attack, but suffered a grievous injury on the
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left arm. Hence, Shlok and Adil started running away from the
scene. However, Akash Mishra took the Koyta from the hands of the
Petitioner and attacked both of them. He threw the koyta towards

them, but it missed both of them.

13. In view of the above, we do not find that this case is fit
for invoking a Writ Jurisdiction to direct invoking of Section 109 of

the BNS with reference to the Petitioner’s FIR No0.0362 of 2025.

14. The Petitioner has then prayed that Sections 312 and
313 of the BNS should also be attracted with reference to the FIR.
We have reproduced Sections 312 and 313 of the BNS, herein
above. They pertain to an attempt to commit robbery or dacoity
while being armed with a deadly weapon, or belonging to a gang.
In the statement recorded in the FIR, there is no allegation of
robbery, dacoity, much less of being armed with a deadly weapon
with the intention to commit robbery or dacoity. The prayer to

attract these two sections also deserves to be rejected.

15. Considering Section 118(2) of the BNS, it i1s important

to understand the necessary ingredients covered under Section
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118(1) of the BNS. Section 118(2) of the BNS prescribes the
punishment for an offence as defined under Section 118(1) of the
BNS. The requirement is that a person must possess an instrument
intended for shooting, stabbing, or cutting, or any instrument used
as a weapon of offence that is likely to cause death. In the instance
case, the Petitioner has stated in the complaint that he was hit by a
stone. This is covered by Section 117 of the BNS. The FIR
indicates that Section 117(2) of the BNS has been invoked. If the
offence against the Petitioner is proved, the person would be
punishable for the offence committed under Section 117(1) of the

BNS.

16. In view of the above, we are not convinced that Section

118(2) of the BNS is attracted.

17. Being devoid of merit, this Writ Petition is dismissed.

(GAUTAM A. ANKHAD, J.) (RAVINDRA V. GHUGE, J.)
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