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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETITION NO. 3133 OF 2025

(A4S Secure Solutions India Pvt. Ltd. ....Petitioner

: Versus :

Sadashiv Ram Chandra Havalkdar
and Anr. ....Respondents

Alongwith
WRIT PETITION NO. 3281 OF 2025

(G4S Secure Solutions India Pvt. Ltd. ....Petitioner
: Versus :
Yogesh Eknath Shilimkar & Anr. ....Respondents

Mr. Jitendra M. Pathade a/w. Ms. Priyanka R. Singh, for the Petitioner.

Ms. A.A. Nadkarni, AGP for Respondent No.2-State.

CORAM: SANDEEP V. MARNE, ]J.

Dated : 24 March 2025.

PC.:

1) These two petitions are filed challenging the judgments and
order dated 10 October 2024 passed by the Member, Industrial Court,
Pune allowing Revision Application (ULP) No.42/2022 and 43/2022
and setting aside the orders passed by the Labour Court on 25 March
2022, by which the Labour Court had held that the Complaints of unfair
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labour practice to be not maintainable on the ground that the
Respondents did not fit into the definition of the term “workman’ under
Section 2(s) of the Industrial Disputes Act, 1947 (ID Act) and ‘employee’
as defined under Section 2(5) of the Maharashtra Recognition of Trade
Unions and Prevention of Unfair Labour Practices Act, 1971 (MRTU &
PULP Act). The Industrial Court has reversed the finding of the Labour
Court by impugned judgment and order dated 10 October 2024, in
which it has held that the Petitioners are ‘workman’ as defined under
Section 2(s) of the I.D. Act and ‘employee” as defined under Section 2(5)
of the MRTU & PULP Act.

2) It is the case of the Petitioners that since Respondents were
working as Security Supervisors, they were supervising the other
security guards and therefore could not be treated as ‘workman” within
the meaning of S.2(s) of the I.D. Act. By now it is well settled position of
law that mere designation does not decide the nature of employment.
The Respondents filed their evidence before the Labour Court and it
would be relevant to reproduce para-3 of the evidence filed by the

Respondent-Sadashiv Ramchandra Havaldar:

3. Isay that though I was promoted and designated as a security
supervisor, I was actually required to perform duties of a Security
Guard. I was thus required to prepare gate pass for visitors, get the
vehicles of visitors parked at proper place, physically check, verify
the incoming and outgoing material movement as per the challans,
prepare attendance sheet of the employees and prepare the man
power report, carry out the loading of scrap and checking the
activity in respect of the same, take rounds of the premises of the
company, check the fire system, take physical inspection of the
security arrangement at the gate and considering the nature of work
and activities of the particular company look after the security of
the premises of the client company and see that it is protected from
any incidence of theft, fire etc. I was required to work in shifts and
was reporting to Senior Security Supervisor and Security chief
executive.
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3) Similar evidence was led by the other Respondent-Yogesh
Eknath Shilimkar. Thus specific evidence was led before the Labour
Court that though the Respondents were designed as Security
Supervisors, they were actually performing duties of security guards.
They stated in their evidence that they used to prepare gate passes for
the visitors, assist the visitors in parking the vehicles, physically check
and verify the incoming and outgoing material movement as per the
challans etc. Thus evidence was led that the predominant nature of
duties of the Respondents continued to remain as that of Security

Guards, notwithstanding their designations as Security Supervisors.

4) Mr. Pathade has strenuously relied upon the statements
made by the Respondents in their respective cross-examinations. So far
as Respondent-Sadashiv Ramchandra Havaldar is concerned, he denied
the suggestion that he used to supervise or control the security guards
posted under him. He also did not agree with the suggestion that he
had power of recommending leave or transfer of a Security Guard.
Perusal of the cross-examination of the Respondent-Sadashiv
Ramchandra Havaldar would indicate that even a suggestion was not
given to him that the statements made by him in para-3 of his affidavit
of evidence were erroneous. No suggestion was given to him that he
never performed duties of Security Guard. It would be apposite to

reproduce cross examination of the said Respondent, which reads thus:

9. B TEUU WX IR P, T MR HUAA Fell fHAB 0/0%/209% IS
IRTUA g f3HAd oc¢/o¢/R09% s Feaus el M a T Ht §eR duid
RS GURARISR AT USTaR BRI BIdl. § 80Ul TR 3R i, TR ARIIUAT
TRIST TS HUH Tl fEeialr 3712, & 7800l TR AT o, Ht HagRe guRarsr
3RICITS HTS! BIARITC! Bl PRUN-AT MSEIR AT I G @ BIll. & 78Tl
TR 3N &, TS, TS T GURATISR 3T USidl I@all ¥R T8, & FEUI0T TR 377
&Y, FF TEAT TE 2SS AT 0 T MESEhg B Hod Huardl SaeaRy
YIRS 3. UGN Meell I 3fedT 9ef! uTfesl e e
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3T fITARE JIRATISRATST HAoHcads dhafl oI fhal ¥ JTErad Fell FRTd
JUIR TE].

5) Thus, in so far as Respondent-Sadashiv Ramchandra
Havaldar is concerned, Petitioner did not dispute the evidence led by
him that he was predominantly performing duties of Security Guard

though he was designated as Security Supervisor.

6) Mr. Pathade has strenuously relied upon cross-examination
of the Respondent-Yogesh Eknath Shilimkar in which following

statements are made by him:

3) T Aol dielt Hfspeiad [, &, Z-90 Rdl I $.39 SRERUA 3ot
arme. ot +t =TT Sofe quraeiiaed Hf ot JNTeledT wrTidr It feteft armg. ot
T 3TR. HARATIDS TS, 88 TS, RagRET GURARISR 3™ UaT ¥R ATed. 8
BT SRR 378 &1, RS YRATsRT & HM 3MTe &6, 1T Wik il 88 S
3ME A SR TSdDgd B Hod Bl D ATEl, & U0 T8, § F8Ul aRIeR T8 3,
T RIFGNCT JIRARISR 88l B1T T8 Y, TR TS o7l el TR Al 37t
J¢ Ul A9 TN Med! 9eel! a1 e oR Aedal 3751 gg IR0l g e
TS BORT AISUl. & FBUIT TR ATE! i, Hi (AR, GuRaIsR F8UH HH dRId
SICITHROM Ht AT HIFTR ~IATAITIE THR IRIA B el ATEl. 8 FEUl TR
ATE Y, TV = 71T HiASTuEEe) dinefiaerd g dlmelan sEarended S
TFoigR flfelel 312 1 hraT g =ARITITe fSATe HRUMRT 3772, HY Sf 3TRIT dheted
3MEd T ARG AT STeSRAGRT I ARATATT PIUIATE! GRIET SM0Teted et
IR ATEfiTR 3R FauraTd &Y, carieeia qRTa +f dtameft rfermRY o fieter armea.
IeTc quruT gof.

7) As observed above, even Yogesh Eknath Shilimkar had
made specific statements in para-3 of his affidavit of evidence as was
done by Sadashiv Ramchandra Havaldar. Thus, Respondent No.1 had
led specific evidence that he continued discharging duties and
responsibilities as Security Guard notwithstanding his designation as
Security Supervisor. Again, while conducting cross-examination of
Respondent-Yogesh Eknath Shilimkar, no suggestion is given to him that
the statements made by him in para-3 of the Affidavit of evidence were
false. No suggestion was given to him that he did not perform duties

and responsibility as a Security Guard while being designated as
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Security Supervisor. So far as the alleged admissions given in the cross-
examination are concerned, it appears that Respondent-Yogesh Eknath
Shilimkar admitted that one of the duties of Security Supervisor is to
ensure that the Head Guard under whom other guards are posted gets
the work executed from other guards. He has also admitted that
Security Supervisor also looked after the duties of forwarding the
applications for leave /transfer and to report attendance of other guards.
However, what is admitted is not either recommendation or sanction of
leave or transfer but merely the act of forwarding the applications for
leave or transfer. Merely because the Security Supervisor forwards
application for leave/transfer, the same would not make him a
supervisor in strict sense. It is only if he had power of either
recommending or sanctioning leave/transfer, supervisory nature of
duties could have been inferred. Similarly, a Security Supervisor may
supervise duties of other guards. The issue is whether the same is
predominant nature of his duties. As observed above, Respondent-
Yogesh Eknath Shilimkar led specific evidence that he actually
performed the job of Security Guard by preparing gate passes for
visitors, verifying vehicles for parking of visitors and physical checking
and verification of incoming and outgoing material movement as per
challans. These are all jobs which are essentially performed by Security
Guards. As observed above, these statements made by the Respondents
are not challenged in their cross-examinations in any manner.
Therefore, even if a Security Supervisor may at times be ensuring that
the Head Guard gets the work performed from other Security Guards,
the same would not ipso-facto become his predominant duties.
Considering the evidence on record, it cannot be contended that the
employment of Respondents in the present petitions were in
supervisory nature of duties. There is a marked difference between the
concept of ‘employment in supervisory capacity” and ‘performing supervisory

work’. Even a person performing supervisory work gets covered by
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definition of the term ‘workman’ within the meaning of Section 2(s) of
the ID. Act. What is required to be proved is employment in
supervisory capacity and not performance of supervisory work. Upon
going through the evidence on record, particularly absence of any
challenge to the evidence led by the Respondents about they
performing the duties of Security Guard, it is difficult to believe that

their employment was in supervisory capacity.

8) Mr. Pathade, has relied upon judgment of the Hon'ble
Supreme Court in Lenin Kumar Ray Versus. M/s. Express Publications

(Madurai) Ltd.! The Apex Court has held in paras-14, 15 and 16 of the

judgment as under :

14. During the course of examination, the employee deposed as
W.W.1 that he was not an executive cadre employee and there
were senior officers to supervise and control his work. But, in the
cross-examination, he asserted that he was supervising the work
of two juniors who were working under him. According to
M.W.1- Senior Manager of the management, the employee was
an executive of the management and the management appointed
two Junior Engineers and their works were being supervised by
the said employee.

15. The law is well settled that the determinative factor for
"workman" covered under section 2(s) of the I.D. Act, is the
principal duties and functions performed by an employee in the
establishment and not merely the designation of his post.
Further, the onus of proving the nature of employment rests on
the person claiming to be a "workman" within the definition of
section 2(s) of the 1.D. Act.

16. In the present case, there is no specific document adduced
relating to the actual work and functions performed by the
employee. In the absence of any concrete material to demonstrate
the nature of duties discharged by the employee, the
employment orders issued by the management will have to be
taken into consideration and as per the same, the employee was
appointed as Junior Engineer and was promoted as Assistant
Engineer, on the administrative side. It is the evidence of M.W.1
that the employee was supervising the work of two junior

1 Civil Appeal No.11709/2024 decided on 21 October 2024
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Engineers, who were working under him, which was also
admitted by the employee in his cross examination, as W.W.1.
Even according to the employee, the nature of duties and
functions discharged by him was of supervisory. As such,
applying the pre-amended provision of section 2(s), since the
employee was terminated from service on 08.10.2003 and was
drawing salary of more than Rs.1,600/-, he does not come within
the definition of "workman". Therefore, we hold that the
employee is not a "workman" as defined under section 2(s) and is
not covered by the provisions of the I.D. Act. In view of the same,
the order of the High Court upholding the finding of the Labour
Court that the employee was a "workman" within the definition
of post-amended section 2(s), is liable to be set aside.

9) In case before the Apex Court, evidence was led that the
employee concerned was actually supervising the work of two juniors
who were working under him. It had come in evidence that he was
initially appointed as Junior Engineer and was further promoted as
Assistant Engineer on the administrative side and was supervising the
work of two Junior Engineers. The employee apparently admitted that
the nature of duties and functions discharged by him were of
supervisory nature. It is in the light of these facts that the Hon'ble
Supreme Court held that the employee therein does not fit into the
definition of ‘workman’ within the meaning of Section 2(s) of the I.D.

Act.

10) Mr. Pathade, would submit that entire burden of proving
that Respondents were workmen rested purely on their shoulders and
that on account of failure on their part to lead concrete evidence of
performance of duties and responsibility as defined under sub-section
2(s) of the I.D. Act, it was not even necessary for the Petitioners to lead
any evidence to disprove the contention raised by Respondents before
the Labour Court. In my view, the Respondents have clearly discharged
their burden by leading specific evidence that they were predominantly

discharging duties of Security Guard despite being designated as
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Security Supervisors. Petitioners did not even challenge the said
statements made in the examination-in-chief of both the workmen. In
that view of the matter, the burden clearly shifted on the Petitioners to
prove that the employment of the Respondents was predominantly in
supervisory capacity. Therefore, the judgment of the Apex Court in

Lenin Kumar Ray does not really assist the case of the Petitioners.

11) After considering the overall conspectus of the case, I am of
the view that no case is made out for interference in the impugned
judgment and orders passed by the Industrial Court, which merely
results in entertainment of Complaints filed by the Respondents and

decision thereof on merits. Both the petitions are accordingly rejected.

NEETA

SHAILESH

SAWANT

Digitally signed by [SANDEEP V. MARNE, ].]

NEETA SHAILESH
SAWANT

Date: 2025.03.26
20:22:46 +0530
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