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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION
SECOND APPEAL NO.262 OF 2024
WITH
INTERIM APPLICATION NO.8177 OF 2024

Manoj Ramchandra Shinde
(since deceased through his legal heirs)

1A. Suvarna Manoj Shinde & Ors. ...Appellants
Versus
Ganesh S/o. Bharat Shinde & Ors. ...Respondents

Mr. Prasad P Kulkarni a/w. Mr. Nakul Shukla and Mr. Amol Kanaki,
for the Appellants.

CORAM: MADHAV J. JAMDAR, J.
DATED : 9% JULY 2025
JUDGMENT:-

1. Heard Mr. Prasad Kulkarni, learned Counsel appearing for

the Appellants.

2. In this Second Appeal, the challenge by the Appellants-
Defendant Nos.1 and 2 is to the legality and validity of the
Judgment and Decree dated 24™ November 2016 passed by the
learned 2nd Jt. Civil Judge, Junior Division, Mohol in Regular Civil

Suit No.160 of 2011 as also Judgment and Decree dated 5™
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January 2024 passed by the learned Principal District Judge,

Solapur in Regular Civil Appeal No.80 of 2018.

3. Mr. Prasad Kulkarni, learned Counsel submits that the

following substantial question of law arises in this Second Appeal:

“Whether the map for Gut No.323 can be prepared
without measuring the said Gut number and whether

the decree can be passed on the basis of such a map?”

4.  The learned Trial Court decreed the said Regular Civil Suit
No.160 of 2011 and the learned Appellate Court has confirmed the
decree passed by the learned Trial Court. The said suit bearing
Regular Civil Suit No.160 of 2011 has been filed by the Plaintiff i.e.
present Respondent No.1 seeking possession of encroached portion
and injunction. The present Appellants are the Defendant Nos.1
and 2. Admittedly, the Defendant Nos.1 and 2 remained absent
and therefore, the suit has proceeded ex-parte against them. It is
specifically recorded in paragraph No.5 of the impugned Judgment

and Decree of the learned Trial Court that inspite of receipt of

Page 2

Sonali



914-SA-262-2024.DOC

summons, the Defendant Nos.1 and 2 have failed to appear in the

suit.

5. It further significant to note that the learned Trial Court
directed appointment of Court Commissioner i.e. Cadastral
Surveyor to conduct the measurement and to file report. Perusal of
the record shows that the Cadastral Surveyor has issued notices to
all the parties to the suit as well as to the adjoining agriculturists.
As noted herein above, inspite of service of summons, the
Defendant Nos.1 and 2 i.e. the Appellants failed to remain present
in the suit. The perusal of the record further shows that pursuant
to the notices issued by the Court Commissioner i.e. Cadastral
Surveyor, the Defendant Nos.1 and 2 i.e. the Appellants remained
present at the time of measurement. Thus, they got the knowledge
of the suit at least when the said survey was conducted, assuming
that they were not having knowledge of the suit earlier, although
record shows that the suit summons has been served on them.
Inspite of this position, the Defendant Nos.1 and 2 failed to appear

in the said suit.
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6.  The Cadastral Surveyor has prepared the measurement map
(Exhibit-82) by following the procedure. He has been examined as
witness in the said suit. The relevant portion of examination-in-

chief of the Cadastral Surveyor reads as under:

'TRIG ¥.09.309¥ ISt HI HITUIFIET FATT el
FISTUFET TTaET " ATEFad 9 29c, T,
TITUarer avq® FqUN FARTT dde §id. H
FAAT HIGTUT W 29T T=dIT Fedl. YlaeqEr "
gd d9¢ [meT qrgvt Fil, &FMaT & vlaarat
Ir=4T FIEFIET=aT GUT FAT 2T TATAT T FTH
9ise fhea FcT. =AY Jt JIT9T &t faqiw 27,
09.209¢ ISl FAT S1HT FlgqIE=4T GUIT TTGTAT.
feia 24. -08.2094 &t FIsuit &t T FTITAITT
999 TS WET 79 A9 qISr [mww FA. AT
OISvieaa=ar FIEET e glaart § aias Jas-
FET RegT 19T, geY g9 dlwd /92 A
HEITATTITT @A Fo1 AEd. qaT 9 AlFlT Iar
q4 [Heg 95 T AT A= H o0 F.45 T 9§
JUGTT A

Gev FISviigeat H iTE TH19T FTI0AT 35

deC FIGUsial qica T #.333/2T T4 T .
323/¢ T YRFAT 20 AN, T T ATHEHT F479
ReT 3or @aTe 20 A, T HTTHHT THATT
TSWU ¥ 3730 318, G0 aTé T2 &. 333/37 T
T IRF 323/9 T HRFIAT 32 X, & Fla=HT
FoATe [T 31 ava Ald % HI ABDZ T THTITT

English translation of the same reads as under:

Page 4

Sonali



914-SA-262-2024.DOC

“On the date 24.01.2014, I went to the site for
carrying out survey. While going for carrying out
survey, I had carried with me, the plain table,
documents pertaining to the matter and also the
documents required for the survey. I carried out
survey by plain table method. First of all, I walked
around the land of the said survey number and
carried out inspection thereof. Thereafter, the marks
of management of the Plaintiff and Defendant were
shown by applying lime and thereafter, point was
fixed. Thereafter; I carried out survey. On the date
24.01.2014, the marks of management were shown
by applying lime and on the date 25.01.2015, the
said survey was carried out. Thereafter, I returned
to the Office and verified the Record and fixed the
Survey number and boundaries. I had issued notices
in respect of survey to the Plaintiff and the
Defendant and the farmers of the adjoining lands.
The 7/12 extracts in respect of lands of all the said
persons have been submitted along with the Report.
The said extracts of all the said persons are in all 18
and the same are marked as Exhibit No.58 to 76
respectively.

I have used map of Gat number at the time of the
said survey.

After completion of the said survey; it was found
that the Holders of the Land bearing Gat No.323/4
have made encroachment of the area adm. 20 Are
from out of the land bearing Gat No.323/2B of the
Plaintiff. The encroachment of the area adm. 20 Are
is shown by the letters viz. ‘TSWU’ in the Map.
Similarly, it was found that the adjoining Holders of
the Land bearing Gat No.323/1 have made
encroachment of the area adm. 32 Are from out of
the land bearing Gat No.323/2B of the Plaintiff and
the said encroachment is shown by the letters viz.
ABDZ’ in the Map”.
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7. Thus, it is clear that the Court Commissioner i.e. Cadastral
Surveyor after applying mind and also taking into consideration
the record has prepared the map at Exhibit-82 and has come to the
conclusion that there is encroachment as shown in the map by
words ABDZ. Both the Courts have recorded concurrent findings
that the Defendant Nos.1 and 2 have encroached part of the suit
property. The said finding has been recorded on the basis of the

evidence on record.

8. There is no perversity or illegality in the impugned
Judgments and Decrees. Therefore, there is no substance in the
substantial question raised by the learned Counsel appearing for

the Appellants.

9.  Accordingly, the Second Appeal is dismissed, however, with

no order as to costs.

10. In view of the dismissal of the Second Appeal, nothing
survives in the Interim Application and the same is also disposed

of.

[MADHAV J. JAMDAR, J.]

Digitally

signed by
SONALI MiLND
MILIND EA;HL
PATIL 5655 07.17

+
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