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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETITION NO.17407 OF 2024

Ganeshkumar Prakash Agarwal,

age 40 years,

Indian Inhabitant of Thane,

Permanent resident of 2/404,

Evrshine woods, Beverly Park,

Mira Road (E), Dist. Thane ... Petitioners

Versus

1. The State of Maharashtra

Through Principal Secretary,

Ministry of Education and Sports

To be served through Government Pleader,
High Court, Bombay

2. The Divisional Deputy Director

of Education Mumbai Region,

Charni Road Mumbai,

to be served Through Government Pleader,
High Court, (A.S.), Mumbai.

3. The Education officer Palghar,
to be served Through Government Pleader,
High Court, (A.S.), Mumbai.

4. The Senior Auditor Thane
to be served Through Government Pleader,
High Court, (A.S.), Mumbai.

3. The Provident fund Officer Thane
to be served Through Government Pleader,
High Court, (A. S. ), Mumbai

6. The Principal Late

Pandurang Raghunath Patil Utkarsha
Madhyamik Vidyalaya & Junior College,

Nikita 1



GPA-wp-17407-2024.0dt

Virar, Bolinj, Opp D’Mart, Virar (W),
Tal. Vasai, Dist. ... Respondents.

kkkok

Mr. Vaibhav V. Ugle for the Petitioner.
Ms. P. B. Chavan, AGP for the State.
Mr. Leroy Collaco a/w Prachi Collaco for the Respondent No.6.

CORAM: RAVINDRA V. GHUGE AND
ASHWIN D. BHOBE, JIJ.

RESERVED ON : 3 MARCH, 2025
PRONOUNCED ON: 13* MARCH,2025

JUDGMENT PER (Ashwin D. Bhobe, J.)

1. Rule. Rule made returnable forthwith and heard finally by the

consent of the parties.

2. By this petition filed under Article 226 of the Constitution of
India, the Petitioner has prayed for a direction to the Respondent Nos. 2
to 6, to treat the Petitioner’s service from the date of his appointment i.e.

15.06.2005, for the purpose of applicability of the Old Pension Scheme.

3. Case of the Petitioner:-

a) Petitioner was initially appointed as an Assistant Teacher
on unaided post in the institute of the Respondent No.6 w.e.f.
15.06.2005. Petitioner was issued the following appointment orders

on year to year basis:-
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1) Appointment order dated 06.06.2005, for the period

commencing from 15.06.2005 to 30.04.2006.

i1)  Appointment order dated 03.06.2006, for the period

commencing from 12.06.2006 to 30.04.2007.

ii1)  Appointment order dated 04.06.2007, for the period

commencing from 15.06.2007 to 30.04.2008.

1v)  Appointment order dated 04.06.2008, for the period

commencing from 16.06.2008 to 30.04.2009.

V) Appointment order dated 04.06.2009, for the period

commencing from 15.06.2009.

b) Respondent No.6 sought approval from the Respondent

No.2 for the appointment of the Petitioner, as an Assistant Teacher.

c) By letter dated 30.04.2010, the Respondent No.2 granted
approval to the Petitioner’s appointment as an Assistant Teacher

w.e.f. 15.06.2009.

d) Dissatisfied, by the approval dated 30.04.2010, to the extent
the same approved Petitioner’s appointment w.e.f. 15.06.2009,
instead of 15.06.2005, Petitioner filed Writ Petition No.7933 of

2021. Respondent No.2 in Writ Petition No0.7933 of 2021, filed
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reply affidavit, stating that when the Petitioner was appointed on
15.06.2005, the approval was not granted till 14.06.2009, since there

was a backlog in respect of Reserved Category post.

e) This Court by order dated 20.06.2024, disposed off Writ
Petition No0.7933 of 2021, by directing the Respondent No.2 to
examine the issue as to the backlog and decide the claim of the

Petitioner as regard to the applicability of Old Pension Scheme.

f) Upon remand, the Respondent No.2 has passed the order
dated 20.09.2024 rejecting Petitioner’s request, thereby maintaining

the date of appointment of the Petitioner as 15.06.2009.

g) Petitioner is before this Court seeking the following reliefs:-

“a)  That, this Hon’ble Court be pleased to issue appropriate writ order
directions to respondent no.2 to 6 to accept the service of the petitioner
from the date of appointment ie. 15" June, 2005 on such terms and
condition of this Hon’ble Court may deem feet and proper.

b) That, this Hon’ble Court be pleased to issue appropriate writ order
directions to respondent no. 2 to 6 to grant old pension scheme to the
petitioner on the basis of date of appointment i.e. 15" June, 2005 on such
terms and conditions of this Hon ble Court may deem feet and proper.

c) That this Hon’ble Court be pleased to issue appropriate writ, order
and direction directing the Respondent No.l to forthwith hold necessary
inquiry in respect of representations made by the Petitioner vide letters
commencing from 6" Sep, 2018 and 21* Sep, 2018 and subject to outcome
of such inquiry, necessary action be initiated against the concerned
persons.

d) That this Hon’ble Court be pleased to issue appropriate writ, order
and direction directing the Respondents to consider the seniority of the
Petitioner for the purpose of confirming the post of assistant teacher on
which, the Petitioner is already employer by the Respondent No. 6, taking
into consideration, the appointment date 15 June, 2005 on such terms as
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this Hon’ble Court may deem fit and proper.

g ...

h) That, this Hon’ble Court be pleased to issue appropriate writ order
directions quash and set aside the order dated 20" Sep, 2024, passed by the
respondent No.2 on such terms and condition of this Hon’ble Court may
deem feet and proper.” (Prayer clause added as per amendment dated
16.12.2024)

4, Case of the Respondent No.2:-

Respondent No.2 in its reply dated 04.02.2025, has opposed the
petition. Contentions of the Respondent No.2 are that the Petitioner
though being from Open Category, his appointment from 15.06.2005 till
14.06.2009 was made against vacancies reserved for the Divyang
quota/Backward Class Reservation and as such no case was made out by
the Petitioner seeking modification of the date of appointment in the
personal approval order dated 30.04.2010.

5.  Case of Respondent No.6:-

Respondent No.6 has filed reply affidavit dated 01.02.2025.
Contentions of the Respondent No.6 are that the Petitioner was initially
appointed on 15.06.2005; that upon the expiry of the term of 10 months,
Petitioner was reappointed up to 30.04.2006 on year to year basis; that as
per the Sanchya Manyata teachers eligible for grants for the academic

year 2005-2006 send by the Respondent No.3 was 84 teachers,
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accordingly the Respondent No.6 had prepared Bindunamavali; that
names of teachers were sent for approval from time to time as per
seniority; that the turn of the Petitioner came for the academic year
2009-2010; accordingly by approval dated 30.04.2010, Petitioner’s
appointment was approved for the year 2009-2010; that the Petitioner’s
initial appointment as a Assistant Teacher being on unaided post,
Respondent No.6 is not liable to grant any pension to the Petitioner.
6.  Submissions:-
a) Mr. Vaibhav V. Ugle, learned Advocate for the Petitioner
has submitted that the Petitioner was appointed as an Assistant
Teacher w.e.f. 15.06.2005 and since then, the Petitioner has been in
continuous service. He submits that the appointment of the
Petitioner as an Assistant Teacher was in compliance with all the
formalities and as such the Petitioner is entitled for a direction to
the Respondent authorities to treat the Petitioner’s service from the
date of appointment i.e. from 15.06.2005 and consequently, the
Petitioner would be entitled to the benefits under the Old Pension
Scheme. He submits that he is on instructions from the Petitioner to
state that in the event the Petitioner’s services are treated from
15.06.2005, the Petitioner would not claim salary from 15.06.2005,

however the said period be treated for post-retiral benefits. He
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submits that the Respondent No.2 by the order dated 20.09.2024
denied the Petitioner the applicability and benefits of Old Pension
Scheme. He therefore, prays that the petition be allowed.

b) Per contra, Ms. P. B. Chavan, learned AGP for the State
submits that the Petitioner was appointed in Open Category on the
vacancies reserved for Divyang quota/Backward Class Reservation.
She submits that the appointment of the Petitioner for the period
from 15.06.2005 till 14.06.2009 was contractual appointment,
which would be evident from the period of such appointment being
of 10 months each. She submits that the Respondent No.2 has
considered all the issues and has passed a reasoned order on
20.09.2024. By relying on the affidavit dated 04.02.2025 and the
decision of this Court in the case Zoya Vrushal Chaudhari Vs. State
of Maharashtra and Ors.', she submits that the petition be
dismissed.

C) Mr. Leroy Collaco, learned Advocate for the Respondent
No.6 by placing reliance on the appointment orders at Exh. B of the
petition paper book, submits that the Petitioner’s appointment
during the period 15.06.2005 till 14.06.2009 was of 10 months

duration. He submits that the names of teachers recorded in the

1 Writ Petition No.10752 of 2022
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Bindunamavali were sent for approval as per seniority and the
Petitioner’s turn came in the year 2009, wherein the Respondent
No.2 granted approval.

From the rival contentions of the parties, the question that falls for

determination, is whether the Petitioner is entitled for grant of approval

to his appointment on the post of Assistant Teacher w.e.f. 15.06.2005?

Consequently, whether the order dated 20.09.2024 warrants interference?

8.

Nikita

Analysis:-

Perusal of the appointment orders dated 06.06.2005,

03.06.2006 and 04.06.2007 issued by the Management would
indicate that the appointment of the Petitioner was of a limited
tenure, which would be evident from clause (2) in the said orders.

We may extract the said clause (2) of the said appointment orders:-

Appointment order dated 06.06.2005

Q) Hex fFgeht & (v 4t/ T, 2/ € AL/ @ L AL ) I ARTERTY TerTicies
SHEIRTAT SR RO 3Teses! e AegRed] FwuTE! 318 d TSI He’

STeR STYST PIVTE! &8 AT T 4T S0ATd AT,

- g T3
9) areh Pt (v o/ &/ € AL/ L ) T STRIA TeTeR $Hiesest
31T,
Q) I ATsf PRI R004-200¢ AT Heif0ie IUGRT TS TR, IS
T ANeT HIATTHIR HRITH HodT 1 IR SR g TR0 ATE. I PIoTeTe!
TPRET TR PRUIR TS, HeR g8 0 Y TaRgai fosg < 3.
fesien : 99/0%/0Y Skl
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WS : fRR

Appointment order dated 03.06.2006
Q) ex frRgcht & (T, 1./ T, S/ 1 A/ @ L) 1 A HerTidies

SHCARTT A aRUITd NSS! e ARYRT TTRATT 3T g IS He

UGTR STUST HIUITE! 88 THeITIETd Had &Y= SuTd AT,

- g u3-
Q) =reh g (ga @ /T /S AL L AL ) A1 SRR TR S 3T
) e TTEh fRIHI R00€-3001 AT A0 IIGRTT TS 3712, AT AT

IV PSR PRIADH e Hl AR ISR 8 AFR M6l J PIoRAmal
TPRET TR PRUIR TS, HER 881 0 Y TaRgai fosg < 3.

fedien : 0R-0g-00¢ GE

e : fRR

Appointment order dated 04.06.2007
Q) R FRphT & (T, ./ w7 S AL/ @ L 2L ) a1 A eidies

SHEIRTEAT STt HRUATA 35! e dRgRed] TqHUTE! 3fTe 9 NI Ha)

UGTAR 3TTUGST DHIVIATE! 885 FeATaTeTe Ae gHIU SUITe J7d.

g -
q)  wsh g (. /. AR A . A, ) A1 TR TeRR St SR,
Q) I ATSh I 2007-2008 a1 Herfties aufgRelta ST M. AT JST
e PISELHR FRIGH hed H TR USR 88 ANUR T8l g Hiorcara!
TR PR PRUIR ATEN. HeR &1 U Y Forgai fosg 3 31me.
&1 : 09/06/2007 k]
e : faRR

Appointment order dated 04.06.2008
Q) TR fgh 81 (. H /o, &/ S AL/ T AL ) a1 Aemeerta geidtes
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SHCIRTEAT STt HRUATA 3M5e! e dgRed] TqHUTe! M8 9 AT e

UGTR SUST HIUITE! 88 THeITIETd Had &Y= SuTd T,

-l u3-
9) areft fgehl (TE. T/ TE, &/ L2 ) a1 STRIAT YeTR St
3Te.
?) s ATt FRIRAT 2008-2009 AT &0 auTRedTa SIS 312, TS AT
e BISELHR FRITH hed H TR USR8 ANUR T8l 9 Hivrara!
YR TehR HRUMR Ta]. HER gH1 U H TG fo3g < 3718,
f&=Tep : 09/06/2008 iG]
e : fiRR

Appointment order dated 04.06.2009

Q) TR PRl 81 (@ / Sk / Sk / S, ) 1 JITaTY gaiiies
SHEARTT AT RUITd TS eI AYRT TR 378 g A6 JaY

UGTR JUST HIUIATE! 88 IS Aad g4 JuTd T,

_Fm
q) e R (R S L ) IT ATRfAT URIR eSS TR,
) e TR gl 2009-10 a1 et aufgRcfta sSS! aMR. TS T
U PSR PRIGH Hed™ H HeX ISR & AFUIR el I DIURATE!
YR TehR HRUMR Ta]. R gH1 0 H TG fo3g < 3718,
f&=Tiep : 09/06/2009 Rkl
e : fiRR

Records of the case bear out that the Petitioner, a candidate

from open category was appointed, on the vacancies reserved under

the Divyang quota/Backward Class Reservation. It is apparent that

the appointment of the Petitioner from 15.06.2005 up to
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14.06.2009, was without filling the backlog vacancies. Even
otherwise, the appointment of the Petitioner during the said period
was contractual and for the limited tenure, as rightly submitted by
the learned AGP.

c) Appointment orders dated 06.06.2005, 03.06.2006 and
04.06.2007 issued by the Management indicate that the Petitioner
was appointed on the post reserved for Backward Classes and the
appointment of the Petitioner was of temporary nature. Petitioner
having accepted the said orders with open eyes which would be
evident from the endorsement (841 UH) signed by the Petitioner,
acknowledging that his appointment is on vacancies reserved for
backward class and that he would not claim any right, the
Petitioner cannot now raise contentions contrary to the said
records.

d)  Respondent No.6 is on record to submit that as per the
Sanchaya Manyata for the year 2005-2006 only 84 teachers were
eligible for the grant. Respondent No.6 had forwarded the names
of the teachers as per seniority for approval. Petitioner’s turn as
per seniority came in the year 2009-2010, which upon being sent
for approval was granted approval by the Respondent No.2 vide

order dated 30.04.2010.
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e) The appointment of the Petitioner for the period from
15.06.2005 up to 14.06.2009 was on year to year basis. Approval
to the appointment of the Petitioner was refused since, the
employer of the Petitioner did not fill in the backlog vacancies
reserved for the backward class. Respondent No.2 in its order
dated 20.09.2024 upon examination of the case, found that the
Petitioner’s appointment during the period 15.06.2005 up to
14.06.2009 was on vacancies reserved under Divyang
quota/Backward Class reservation, hence rejected the request of
the Petitioner. No fault can be found in the order dated
20.09.2024, passed by the Respondent No.2 rejecting to
change/modify the date of appointment of the Petitioner. In view
of the above, we do not find any case made out to exercise

extraordinary jurisdiction of this Court.

0. Thus, the approval granted by the Respondent No.2 is legal. The
Writ Petition is dismissed.
10.  No orders as to costs.

(ASHWIN D. BHOBE, J.) (RAVINDRA V. GHUGE, J.)
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