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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETITION NO.2082 OF 2024

Natha Namdev Khairnar and Ors. ...Petitioners
V/s.
Devaji Karbhari Khairnar and Ors. ...Respondents

Mr. Nikhil G. Hire with Mr. Ranjeet Patil for the Petitioners.

Mr. Sujeet Bugade for Respondent Nos.1 and 2.
Ms. A.A. Nadkarni, AGP for the Respondent -State.

CORAM : SANDEEP V. MARNE, J.
Dated : 27 January 2025.
P.C.:

1) Short issue that arises for consideration in this Petition
is whether an appeal under the provisions of Section 247 of the
Maharashtra Land Revenue Code, 1966 (the Code) can be
entertained by District Superintendent of Land Records in a
challenge set up to a Mutation Entry and thereby indirectly
exercising jurisdiction under the provisions of Maharashtra
Prevention of Fragmentation and Consolidation of Holdings Act,

1947 (Consolidation Act).

2) Respondent No.1 initially filed Consolidation Complaint
Application dated 4 May 2022 before the Deputy Director of Land
Records with the following prayers:
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INIER T ISTGE™ BRI Atdheft g FoToll 8 vieR e Jioy
RUR Jefie I H. 34 o UFAIHRU Aomgdiear /9 fEHR
ARG ATADIGHITHU T UTe PeoidiedIcIYHTT &5 T Th1aT
OIS ET GORT ITST PRUAT I,

3) The Deputy Director of Land Records however advised
the Petitioner to file an Appeal before the District
Superintendent of Land Records against Mutation Entry No.
1250 dated 13 February 1973 vide letter dated 24 March 2022,

which reads thus:

fygidhia qrad Teaffa I 3MIel SSTHERTT UTH HelaT 318, Ueqd
I TRUTN TScTesuft BIRAT 3l dehR UeieedT HIofuft thiesufl g
YNGR Alg $.9%0 fH®d 93/2/9%03 fIve oRferd g Aa.
I MU ¥R auT UfSH hlelaeli-aN 37 Tehvul TN dhoiell 3118
Te¥d ST dwhTad BRBR Aie 6,940 faid 93/2/9%03 # faveg
RAER 3rdleT 315 SRIST oo SIS AT BITdl. e MU HSqid 37l

4) Taking a clue from order of the Deputy Director of Land
Records dated 24 May 2022, Respondent No.1 was advised to file
an Appeal under Section 247 of the Code before the District

Superintendent of Land Records with the following prayers:-

GECAEERINCER

37) WA JUIARIIY SR ITa Fehiarerar g drerr bR
FHo 1o RUR, 1. <geer, .19 Jefiar dieferar wresuft
BRIATEN g AT I DRI HTelell UICISEHT ot Feprall,
fFE ®F A.8, 99 T AGVH AAHR IrfHerad HRoard
3Tetel! fedT ®iF 9Q = PRER Fig HAG 940 B HE AR 34
QR I HRuATd Il
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9) IR g AR 34 GeUH 4 IMfIBR fRAHr I Uet
heola 2T T AIofufl g Ateneft 8 Hex ale Moadig 3fficieR
I Uieftedr  Aneigdie fieR il 9 uoge

PeoafRdICITHD & IRIeT 8IS DI TIR BIVAMNHIST o]

QST HRIATET HROITT AT
) NfUcieR I 3rdieT AT HRUITd ITd.
¥)) IR T J R §PH SAUASRTA SATHIT <8I,

5) The District Superintendent of Land Records has
proceeded to condone the delay in filing appeal challenging the
Mutation Entry dated 3 February 1973 by order dated 14
December 2023, which is subject matter of challenge in the

present Petition.

6) The main contention of the Petitioners is that
Respondent No.1 is actually seeking correction or re-opening of
Consolidation Scheme either under Section 31A or Section 32 of
the Consolidation Act and that therefore Appeal under the
provisions of Sections 247 of the Code challenging Mutation

Entry is not maintainable.

7) The issue involved in the present case is no more res
integra and covered by judgment of this Court in M/s. Aluwid
Architectural Private Ltd. and Others V/s. Housabai
Jagannath Gavhane and Others . The facts before this

Court involved almost identical circumstances and it would

1 Writ Petition No.12877 of 2022, decided on 4 October 2023.
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therefore be appropriate to reproduce relevant paragraphs of the

judgment as under:

3) Shorn of superfluities, the background facts can be stated in
brief as under:-

XXX

(f) Respondent No. 1 preferred an Appeal under Section 247 of the
Code, 1966, assailing the legality and correctness of ME No. 4584
dated 21** December 1969. Since there was delay in preferring the
Appeal, the respondent No. 1 preferred an application for
condonation of delay.

Xxx

(i) By the impugned order, the Deputy Superintendent of Land
Records was persuaded to allow the application holding, inter alia,
that documents on record indicated that re- examination of the
issue was warranted and the reasons ascribed by respondent No. 1
for condonation of delay merited acceptance and, therefore, the
delay was condoned in conformity with the principles of natural
justice.

XXX

15) The primary question which thus crops up for
consideration is whether the impugned order can be
construed as one of mere condonation of delay in preferring
the Appeal or one that has the implication on the exercise
of jurisdiction by the authorities under the Consolidation
Act,1947 to correct or vary the Scheme settled under the
Consolidation Act, 1947. To this end, it may be necessary to have
a brief resume of the relevant provisions of the Act, 1947.

XXX

18) Under section 31A, the Settlement Commissioner has the
authority to correct the clerical or arithmetical mistake or error
arising in the Consolidation Scheme, from any accidental slip or
omission. No authority except the Settlement Commissioner
has the power to remove the defect arising on account of
any clerical or arithmetical mistake or error on account of
my accidental slip or omission.

19) Under Section 32, the Settlement Commissioner is empowered
to vary the scheme, after notifying the draft of variation, in the
prescribed manner, receiving objections thereto, and making an
appropriate enquiry in that regard, if it appears to the Settlement
Commissioner that the scheme is defective on account of an error
[other than the clerical and arithmetical mistake which he is

Page No.4 of 8
27 January 2025



Megha

3_wp_2082_2024_fc.docx

otherwise empowered to correct under Section 31A], irregularity or
informality.

XXX

25) On the aforesaid touchstone, reverting to the facts of the case,
it is pertinent to note that, initially, vide application dated 7
September, 2012, the respondent No. 1 sought correction in the
area of the land bearing Gat No. 369. The said application was filed
by the District Superintendent of Land Records vide
communication dated 7 November, 2012, holding that the scheme
which came to be settled on 11" February, 1970 had been fully
implemented.

26) In an application dated 11™ June, 2016, the respondent
No.1 sought correction in the scheme specifically under
Section 31A of the Consolidation Act, 1947 asserting that an
incorrect area was mentioned in the record of rights of Gat
No. 369 on account of clerical and arithmetical mistake. The
said application was not entertained on the ground that there was
no clerical or arithmetical mistake in the scheme settled under the
Consolidation Act, 1947. The communication dated 17™ April 2017
addressed to respondent No. 1 in terms records that there was no
such arithmetical or clerical error and there was no error, as such,
in the Consolidation Scheme and, in the intervening period, the
third party rights have been created and, therefore, the application
of respondent No. 1 dated 16™ June, 2016 was filed without any
action thereon.

27) In contrast, if the grounds in the Appeal Memo and the
application for condonation of delay in preferring the
Appeal, purportedly under Section 247 of the Code, 1966,
are considered, it becomes abundantly clear that
respondent No. 1 has now assailed the legality and validity
of the Consolidation Scheme qua the subject lands by
asserting that while settling the scheme, no opportunity of hearing
was given to respondent No. 1 or her predecessor in title; neither
notice was served on them nor they were otherwise informed. The
entries in the record of rights pursuant to the settlement of the
scheme were thus made in violation of the principles of natural
justice. The area of land which came to be mutated to Gat Nos.369,
373 and 374 was on the basis of incorrect Falnibara without
carrying out actual measurements.

28) The grounds in the Appeal Memo and the application for
condonation of delay, if compared and contrasted with the
application for correction of the scheme dated 11th June, 2016
purportedly under Section 31A of the Act, 1947, lead to an
inescapable inference that the challenge now sought to be raised by
the respondent No. 1 falls under Section 32 of the Act, 1947.
Respondent No. 1 is assailing the legality and wvalidity of the
scheme on the grounds of substantive errors, other than clerical or
arithmetical mistake, and irregularity of the procedure as well.

Page No. 5 of 8
27 January 2025



Megha 3_wp_2082_2024_fc.docx

29) In this view of the matter, I am impelled to hold that the
remit of this Petition is not restricted to testing the legality,
propriety and correctness of the order of condonation of
delay simpliciter. The impugned order, in my considered
view, touches upon the jurisdiction of the authorities under
the Consolidation Act, 1947, to vary the scheme under
Section 32 of the Act, 1947.

30) As noted above, the said exercise to vary the scheme can
only be carried out within a reasonable period of the
settlement of the scheme. This Court has consistently held
that the Settlement Commissioner has no unbridled power
to vary the scheme at any time. This Court has repetitively
ruled that such power, ordinarily, ought to be exercised within a
period of three years. In the absence of any special or compelling
circumstances, the exercise of the power after an inordinately long
period cannot be countenanced as it entails unsettling of the
settled claims.

Xxx

37) This Court has held in no uncertain terms that the
Superintendent of Land Records cannot invoke the
provisions contained in Section 247 of the Code, 1966 so as
to usurp the power of the Settlement Commissioner under
Section 31A of the Act, 1947. Likewise, even if a resort to
Section 31A was to be made by the Settlement

Commissioner, it must be made within a reasonable time.

(emphasis added)

8) Thus, in M/s. Aluwid Architectural Private Ltd.
(supra) this Court has emphatically held that District
Superintendent of Land Records cannot invoke jurisdiction
under Section 247 of the Code so as to usurp the power of
Settlement Commissioner under Section 31A of the
Consolidation Act. The facts in the present case appear to be
almost similar to the one involved in M/s. Aluwid

Architectural Private Litd.

9) Following the law enunciated by this Court in M/s.

Aluwid Architectural Private Ltd. (supra) exercise of
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jurisdiction of District Superintendent of Land Records in
entertaining the Appeal preferred by the Petitioners is clearly
erroneous. Respondent No.1 himself initially sought correction in
the Consolidation Scheme by his Application dated 4 May 2022
and on account of erroneous advice given to him by Deputy
Director of Land Records vide letter dated 24 May 2022,
Respondent No.1 was persuaded to change the track and file an
Appeal under Section 247 of the Code before the District
Superintendent of Land Records. Following the law expounded
by this Court in Aluwid Architectural Private Litd. (supra) it
is impermissible to exercise power by District Superintendent of
Land Records under Section 247 of the Code for passing of an
order which would indirectly touch upon the consolidation
scheme, jurisdiction in respect of which is vested with the
Settlement Commissioner under Section 31A or under 32 of the
Consolidation Act. Impugned order dated 14 December 2023 thus

suffers from jurisdictional error and is liable to be set aside.

10) Writ Petition accordingly succeeds and I proceed to pass
the following order:
(i) Order dated 14 December 2023 passed by the

District Superintendent of Land Records is set aside.

(i1) Respondent No.1 shall however be at liberty to file
appropriate proceedings under the Consolidation Act
with regard to his grievance of corrections in the

consolidation scheme. Such proceedings, if and when
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filed, shall be decided on its own merits without being
influenced by any of the observations made in the the

present order

11) With the above directions Writ Petition is allowed and

disposed of.

[SANDEEP V. MARNE, J.]
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