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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETITION NO. 4681 OF 2024

1. Sangita Sandip Jadhav
Age: 35 years, Occ: Housewife

2. Sandip Shivaji Jadhav
Age: 43 years, Occ: Business
R/at: Hajarmachi, Tal: Karad, District : Satara

Both 1 and 2 above through their PoA Holder

Sunil Dinkar Panaskar

Age: 40 years, Occ: Stamp Vendor,

R/at: Karad, District: Satara. ....Petitioners

: Versus :

1. The State of Maharashtra

Through its Secretary

Department of Registration & Stamps,
Mantralaya, Mumbai - 01.

2. Inspector General of Registration
& Controller of Stamps,

State of Maharashtra, Pune,

Ground Floor, New Adm. Building,
Pune - 411 001
deskl4law@gmail.com

3. The Office of Joint District Registrar
(Class — I) and Stamp Collector,
Taluka and District: Satara, Maharashtra.

4. The Office of the Sub Registrar, Class II,
Karad 2, Karad, Satara. ....Respondents

Mr. S. R. Nargolkar with Ms. Neeta Patil i/b Mr. Arjun Kadam, for the
Petitioner.

Mrs. M. S. Bane, AGP for the Respondents-State.
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CORAM: SANDEEP V. MARNE, J.

Judgment Reserved On : 25 March 2025.

Judgment Pronounced On : 2 April 2025.

JUDGMENT:

1) Petitioners have filed this petition challenging the order
dated 24 June 2021 passed by the Chief Controlling Revenue Authority,
Maharashtra State, Pune rejecting Appeal No.133/2020 preferred by
them challenging the order dated 23 September 2020 passed by the
Collector of Stamps, Satara rejecting their application for refund of

stamp duty.

2) Brief facts of the case are that Petitioners intended to
purchase Flat Unit No. 7 admeasuring 975 sq. foot (built-up area) in
building Rukmini Heights, Kasbe-Karad, Satara. Initially Agreement for
Sale was executed between the parties on 19 March 2020, under which
the Petitioners paid part consideration of Rs. 4,00,000/- out of the
agreed consideration of Rs. 26,00,000/-. The balance was agreed to be
paid on sanction of loan. The Agreement came to be registered on 20
March 2020. Petitioners paid stamp duty of Rs. 1,56,000/- and
registration fees of Rs.26,000/-, total amount of Rs.1,82,000/-. It is the
case of the Petitioners that possession of the flat was not handed over to
them. They applied for loan to various financial institutions, which was
not sanctioned. Petitioners also faced same difficulties and decided not
to go ahead with the transaction and communicated to the vendor that
they were not in a position to purchase the flat. Accordingly, Deed of
Cancellation came to be executed and registered on 10 September 2020.
On 15 September 2020, Petitioners filed application for refund of stamp
duty with the Collector of Stamps. The Collector of Stamps however
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rejected the application by order dated 23 September 2020 referring to a
covenant in the Agreement for Sale by inferring that possession of the
flat was handed over to the Petitioners. The Collector of Stamps referred
to Proviso to sub-section (1) of Section 48 of the Maharashtra Stamps
Act, 1958 (Stamp Act) and held that refund was impermissible on
account of handing over of possession of the flat in pursuance of the

Agreement for Sale.

3) Petitioners preferred Appeal before the Second Respondent
under the provisions of Section 53(A) of the Stamp Act. The Appeal is
however rejected by order dated 24 June 2021. The Petitioner has
accordingly filed the present petition challenging the orders passed by
the Collector of Stamps on 23 September 2020 and by the Inspector
General of Registration and Controller of Stamps and Chief Controlling

Revenue Authority (CCRA) dated 24 June 2021.

4) Mr. Nargolkar, the learned counsel appearing for the
Petitioner would submit that Respondent No.3 has grossly erred in
rejecting the application for refund by erroneously inferring that
possession of the flat was handed over to the Petitioners in pursuance of
the Agreement for Sale. That flat’s possession was not handed over with
execution of the Agreement for Sale. That the Deed of Cancellation
specifically records so. That it is otherwise inconceivable that Flat’s
possession would be handed over on payment of just 15% of agreed

consideration.

5) Alternatively, Mr. Nargolkar would submit that even if
possession of the flat is treated to have been handed over to the
Petitioners, the application for refund of stamp duty was made under
sub-section (1) of Section 48. That the application was made within the
time limit of six months prescribed under sub-section (1) of Section 48.

That the Proviso makes a special exception in case of Agreement for
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Sale by providing for extended period for making an application for
refund of stamp duty. That in the present case, the application for
refund was made within a period of six months from the date of
execution of Agreement for Sale and that therefore the case would be
governed by sub-section (1) of Section 48 and not by Proviso thereto. He
would therefore submit that in either of the cases, the Petitioner is

entitled to refund of stamp duty,

6) The petition is opposed by Ms. Bane, the learned AGP
appearing for the Respondents. She would submit that the Proviso to
sub-section (1) of Section 48 would govern every case involving
execution of Agreement for Sale. That the instrument executed between

the parties was titled as ‘Hd@d ®RM g Pwawa! W@ and that the same

was, in essence, Deed of Conveyance. That the Agreement contains a
specific covenant relating to possession. That the Agreement envisaged
payment of monthly taxes and other government taxes while enjoying
possession of the flat. That the vendor relinquished of his right, title and
interest in the flat with execution of the Agreement for Sale. She would
therefore submit that proviso to sub-section (1) of Section 48 has rightly
been applied in the present case. That under the Proviso, refund of
stamp duty is admissible only if possession of the property is not
handed over. She would therefore submit that no interference is

warranted in the impugned orders and would pray for dismissal of the

petition.

7) Rival contentions of the parties now fall for my
consideration.

8) Petitioners executed Agreement for Sale dated 19 March

2020 with the vendor for purchase of Flat No.7 in building-Rukmini
Heights for agreed consideration of Rs.26,00,000/-. The covenants of the
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Agreement shows that by the time the Agreement was executed, total
amount of Rs.4,00,000/- was paid to the vendor. The remaining amount
of Rs.22,00,000/- was agreed to be paid after sanction and disbursal of
loan. The Agreement further contained a covenant that on receipt of the
entire consideration of Rs.26,00,000/-, the vendor was to execute Sale
Deed in favour of the Petitioners. The relevant covenant in the

Agreement reads thus:

oy frart efeT Medhd I d avges a1 o e enfe |9
THIE TrENT 1.3, €,00,000/- &R} TH T BRI HHY Tch T BIIH
g GUENRIH fobg <Urr 3R g B> BT Hl gHIUN faHRd 78U R
TRUIT TS o5 THTOT Ecfes of XEH W9 §,00,000/- &Rt TUY TR BRI
mﬁ%ﬁmammmﬂﬁaaaﬁﬁﬁwmwm
R,00,000/- I T BT T Fth & TR FBDBAAR I BorIanu]
H@'\’ SR GERT AR T e Y A gAY @AM SRS S

ds"l. A9 e HI0Ed ‘jCZCIICI NRUEECIES

9) Further covenant in the Agreement relating to execution of

Sale-Deed is as under:

gadid grel JARd WeRH og gEal AR fAcdddit EREYd B QU
qAeihg g R TIRCIS Hosd TR Hewahdd WA gral amd &1

PICHTG T TN g IR Jharas quf & &,

10) However, the very next covenant in the Agreement has
created a confusion leading to rejection of application for refund of
stamp duty. It is on the basis of this covenant that Respondents have
arrived at a conclusion that possession of the flat was handed over to
the Petitioners. In fact in the Affidavit in Reply, Respondents have

contended as under:

“The agreement of sale (Exhibit A), titled ‘HIOEd PRIH T GIERAI
‘3I3|'I%f,’ is, in essence, a deed of conveyance. The recitals on page 10 of
Exhibit A (W.P. Page No. 28) explicitly indicate the handing over of
possession, granting liberty to enjoy said possession perpetually,
while imposing the obligation to pay local authority revenue taxes
following the execution of the deed.”

Page No.5 of 16
Wednesday, 2 April 2025




Neeta Sawant WP-4681-2024-JR-FC

11) Thus, the Respondents have treated the Agreement dated
19 March 2020 as a conveyance. The relevant clauses relied upon by the
Respondents for drawl of inference of the document for treating the

document as conveyance and for inferring of possession reads thus:

T MY TRUREE TR T SR TWHRT PR I AR <0 1S diearc grel Macs
QFAUETG GAORURT FRAR AT g ASTuHT0] _Te. g afedIc T DIvme avavdd
TesE Al T R o 3. A AN JEN SFY QUR A8 AT R
VeIl ATal. FeTes g e fARTeRUT TeRga = o] S

12) There thus appears to be slight contradiction in the
covenants of the Agreement. The Petitioners had paid only part
consideration of Rs.4,00,000/- on execution of the Agreement for Sale
which represented only about 15% of the total amount of consideration
of Rs.26,00,000/-. It is therefore inconceivable that any person could
acquire title in respect of the flat on payment of only 15% of agreed
amount of consideration. It is also quite unbelievable that possession of
a flat would be handed over on receipt of only 15% of the consideration.
There is no specific covenant that possession of the flat was handed over
to the Petitioners simultaneously with the execution of the Agreement
for Sale. Therefore, inference about handing over Flat’s possession
cannot really be drawn only on the strength of the above quoted
covenant. Infact, the covenant that the vendor shall not have any right,
title or interest in the flat is contradictory to the other covenant for
execution of Sale-Deed upon receipt of balance consideration of
Rs.22,00,000/-. I am therefore of the view that a concrete inference of
handing over of possession upon execution of Agreement for Sale dated
19 March 2020 cannot be drawn in the unique facts and circumstances

of the present case.

13) Since the sale transaction could not fructify, the parties

executed Cancellation Deed dated 7 September 2020. In the said
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Cancellation Deed, it was explicitly made clear that possession of the
flat was never handed over to the Petitioners. The relevant clause in the

Cancellation Deed reads thus:

iy et TefeT foddt YT T §,00,000/- JERY WEHH IR
T BE Beh o IOk ASEd Jral 3 Aid fosg foes. o &% A,
Pred GRS H. I PG TR A 9093/0%0 R
0/03/0%0 ISl ACHT 372, T HISHAN 3IFE! Jreid TRST IeHHUD! BT
%. 8,00,000/- &Nt YHH T TR BRE Heh & @AM fSges T RS
BId. A TR fA@acdial dHeoll SFEIST TRETFFOR SURT BidT TS e
fycsepciic] fe3g HIUIR AT heoTl BIclT 9 3ATe. Haxd! fHosehe] HISWAM BHealld
BRIGISIECERIA

14) The vendor refunded part consideration of Rs.4,00,000/-
and parties cancelled the Agreement for Sale dated 19 March 2020. The
Deed of Cancellation was registered on 10 September 2020. If Flat’s
possession was in did handed over upon execution of the Agreement
dated 19 March 2020, the Deed of Cancellation would have contained a
covenant evidencing return of possession. On the contrary the Deed of
Cancellation clarifies that the possession of the Flat was never handed

over to the Petitioners.

15) Thus, the Deed of Cancellation leaves no manner of doubt
that possession of the house was never handed over to the Petitioners in

pursuance of the Agreement for Sale dated 19 March 2020.

16) Turning to the statutory scheme of Stamp Act relating to
refund of stamp duty, Chapter-V dealt with allowances for stamp in

certain cases. Section 47 provides for spoiled stamps and provides thus:

47. Allowance for spoiled stamps:

Subject to such rules as may be made by the State Government as to the
evidence to be required, or the inquiry to be made, the Collector may, on
application made within the period prescribed in section 48, and if he is
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satisfied as to the facts, make allowance for impressed stamps spoiled in the
cases hereinafter mentioned, namely :—

(a) the stamp on any paper inadvertently and undersignedly spoiled,
obliterated or by error in writing or any other means rendered unfit for the
purpose intended before any instrument written thereon is executed by any
person;

(b) the stamp on any document which is written out wholly or in part, but
which is not signed or executed by any party thereto ;

(c) the stamp used for an instrument executed by any party thereto which—

17)

(1) has been afterwards found by the party to be absolutely void in law
from the beginning;

(1A) has been afterwards found by the Court, to be absolutely void
from the beginning under section 31 of the Specific Relief Act, 1963;

(2) has been afterwards found unfit, by reason of any error or mistake
therein, for the purpose originally intended;

(3) by reason of the death of any person by whom it is necessary that is
should be executed, without having executed the same, or of the
refusal of any such person to execute the same, cannot be completed
so as to effect the intended transaction in the form proposed;

(4) for want of the execution thereof by some material party, and his
inability or refusal to sign the same, is in fact incomplete and
insufficient for the purpose for which it was intended;

(5) by reason of the refusal of any person to act under the same, or to
advance any money intended to be thereby secured, or by the refusal
or non-acceptance of any office thereby granted, totally fails of the
intended purpose;

(6) becomes useless in consequence of the transaction intended to be
thereby effected by some other instrument between the same parties
and bearing a stamp of not less value;

(7) is deficient in value and the transaction intended to be thereby
effected had been effected by some other instrument between the same
parties and bearing a stamp of not less value;

(8) is inadvertently and undesignedly spoiled, and in lieu whereof
another instrument made between the same parties and for the same
purpose is executed and duly stamped:

Provided that, in the case of an executed instrument, except that
falling under sub-clause (1A), no legal proceeding has been
commenced in which the instrument could or would have been given
or offered in evidence and that the instrument is given up to be
cancelled or has been already given up to the Court to be cancelled.

Explanation.—The certificate of the Collector under section 32 that

the full duty with which an instrument is chargeable has been paid is
an impressed stamp within the meaning of this section.

Section 48 of the Stamp Act provides for the period of

limitation within which application for refund under Section 47 can be

made. Section 48 provides thus:

48. Application for relief under section 47 when to be made.
The application for relief under section 47 shall be made within the
following period, that is to say,—
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(1) in the cases mentioned in clause (c)(5), within six months of the
date of the instruments:

Provided that where an Agreement to sale immovable property, on
which stamp duty is paid under Article 25 of the SCHEDULE 1, is
registered under the provisions of the Registration Act, 1908 and
thereafter such agreement is cancelled by a registered cancellation for
whatsoever reasons before taking the possession of the property
which is subject matter of such agreement to sale, then the application
for relief may be made under within a period of six months from the
date of registration of cancellation deed;

(2) in the case when for unavoidable circumstances any instrument for
which another instrument has been substituted cannot be given up to
be cancelled, the application may be made within six months after the
date of execution of the substituted instruments;

(3) in any other case, within six months from the date of purchase of
stamps.

18) It must be clarified that by Mah. Act 32 of 2024, the period
of ‘six months” prescribed for making application for refund of stamp
duty in all three sub-sections of Section 48 has been amended to ‘one
year’. However since the present case deals with execution of the
instruments and making of applications and decision thereof before
coming into effect of the Mah. Act of 2024, the unamended provisions of

Section 48 have been taken into consideration.

19) Thus, Section 47 of the Stamp Act provides for refund of
stamp duty where the stamp is used for an instrument executed by
parties which fails for the intended purpose either by reason of refusal
of any person to act under the same or to advance any money intended
to secure thereby or by refusal of non-acceptance of any office thereby
granted. In other words, upon failure of the transaction for which the
instrument is executed and stamp is used for its execution, refund of

stamp duty is admissible under Section 47(c)(5) of the Stamp Act.

20) Under sub-section (1) of Section 48, the application for
refund of stamp duty in cases governed by Clause (c)(5) of Section 47

could be made within six months of the date of the instrument.
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21) Proviso to sub-section (1) of Section 48 makes a special
exception in case of Agreement for Sale of immovable property on
which stamp duty is paid under Article 25 of Schedule-I and which is
registered. In case of cancellation of such Agreement for Sale by a
registered Cancellation Deed before taking possession of the property
within a period of 5 years from the date of execution of the Agreement
for Sale, the application for refund can be made within a period of six
months from the date of registration of the Cancellation Deed. Thus, in
case the transaction in respect of which stamp duty is paid ultimately
fails, there are two different periods of limitation prescribed under

Section 48 of the Stamp Act for filing application for refund as under:

(1) When the transaction does not involve Agreement for Sale,
but the transaction has failed the intended purpose under
Section 47(c)(5), the application for refund can be made

within six months of the date of instrument.

(ii)  If the transaction involves execution of Agreement for Sale
which is registered and with execution of which possession
is not handed over, the parties can execute Deed of
Cancellation and register the same within a period of five
years from the date of execution of the original Agreement
for Sale and thereafter application for refund can be filed
within a period of six months from the date of registration

of Cancellation Deed.

Thus, the Proviso is essentially intended to carve out a special exception
by providing for longer time of five years plus six months in case of

execution of registered Agreement for Sale, whereas in all other cases
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governed by Section 47(c)(5), shorter period of six months from the date

of execution of the instrument has been prescribed.

22) In my view, there are three classes of cases governed by the
provisions of Section 48 for which different periods of limitation are
prescribed for making an application for refund of stamp duty. The

three classes of cases are as under:

(i) in cases governed by Section 47(c)(5) (failure of intended
transaction), application for refund must be made within

six months from the date of the instrument.

(ii)  where substituted instrument has been executed and the
original instrument cannot be given up for cancellation,
application for refund can be made within six months from

the date of execution of the substituted instrument.

(iii) in any other case governed by various clauses and sub-
clauses of Section 47, application for refund can be made

within six months from the date of purchase of stamp duty.

23) The Proviso to sub-section (1) of Section 48 does not create
a separate category of cases. It is merely a sub-category of the first
category governed by sub-section (1). Thus, every transaction which
tails of the intended purpose and which is governed by Section 47(c)(5)
would be the one governed by the first category. Therefore, even an
Agreement for Sale is actually governed by Section 47(c)(5). Where the
transaction intended to be executed through the Agreement for Sale
tails, the application for refund can be made within six months from the
date of execution of the agreement. However, a special dispensation is
made by creating a sub-category in the first category. For this special
category governed by the Proviso, following conditions must be

fulfilled:
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(i)  Agreement for Sale must be for immovable property.

(i) Stamp duty thereon must be paid under Article 25 of
Schedule-L

(iii) Agreement for Sale must be registered.

(iv) Possession of the property forming subject matter of the
Agreement should not be handed over in pursuance of the
Agreement.

(v)  Cancellation Deed is executed within a period of five years
from the date of execution of Agreement for Sale.

(vi) Cancellation Deed is also registered.

24) If all the above conditions are satisfied, a special
dispensation is made in the Proviso, where application for refund need
not be made within six months from the date of Agreement for Sale but
the same can be made within six months of execution of the Deed of

Cancellation.

25) The Proviso to Section 48(1) thus creates a sub-category
within the first category and is not a separate category within itself.
Every Agreement for Sale of immovable property is essentially
governed by Section 47(c)(5) and an application for refund of stamp
duty paid on such agreement must ordinarily be made within six
months from the date of the instrument. It is when such Agreement for
Sale satisfies the above six conditions that the extended period of
limitation applies for making application for refund where a person can
wait upto 5 years, execute registered Cancellation Deed and then apply
for refund of stamp duty within 6 months. In my view, therefore it is a
choice available to a party to either avail period of normal limitation
prescribed under Section 48(1) or the extended period of limitation
under the Proviso. The submission of Ms. Bane that every Agreement

for Sale must be governed by the Proviso and cannot be governed by
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ordinary period of limitation prescribed under Section 48(1) deserves
outright rejection. True it is that in ordinary circumstances, no one
would opt for shorter period of limitation when the Proviso makes a
special dispensation of extended period of limitation. However, in a
given case where the transaction does not fulfill all the six conditions
enumerated above, the parties will be left with no alternative but to

avail normal period of limitation prescribed under Section 48(1).

26) This would essentially mean that within Section 48(1), there

are three sub-categories as under:

(i) Cases not involving execution of Agreement for Sale of
immovable property but are covered by Section 47 (c)(5).

(i) Cases involving execution of Agreement for Sale of immovable
property and satisfy all 6 conditions specified in the Proviso.

(iii) Cases involving execution of Agreement for Sale of immovable
property, but which do not fulfill one or more conditions

specified in the Proviso.

Thus, the cases governed by illustration No. (i) and (iii) would be
governed by normal period of limitation of 6 months, whereas the cases
governed by illustration No. (ii) would be governed by extended period

of limitation of 5 years plus 6 months.

27) In the present case, no doubt there is execution of
registered Agreement for Sale and ordinarily, the case would be
governed by proviso to sub-section (1) of Section 48. However, it is
contended by the Petitioners that they do not desire to avail the benefit
of extended period provided for in the Proviso and the claim for refund
is made under the provisions of sub-section (1) of Section 48. This
submission is premised on the fact that the application for refund of

stamp duty was filed before expiry of period of six months from the
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date of execution of Agreement for Sale. The Agreement for Sale was
executed on 19 March 2020, whereas the application for refund of stamp
duty was filed on 15 September 2020. It is therefore contended that
since the refund application was filed within the period prescribed
under Section 48(1), the Petitioners are not desirous of taking benefit of
extended period of Proviso. This submission is essentially made with a
view to obviate the objection of handing over possession of the flat
raised in both the impugned orders. In short, what Petitioners contend
is that though they were never handed over possession of the flat upon
execution of Agreement for Sale dated 19 March 2020, in the event of
any covenant of the said Agreement being construed to mean handing
over of possession, the application for refund could still be considered
as the one made under Section 47(c)(5) read with Section 48(1) of the
Stamp Act. On the other hand, if the transaction is correctly read to
mean non-handing over possession of the flat to the Petitioners, the case

would fit even in Proviso to sub-section (1) of Section 48.

28) In my view, the Petitioner is entitled to refund of stamp
duty on both the alternate pleas raised by them. This is on account of

the following reasons:

(i)  Petitioners were actually not handed over possession of the
flat as observed above. Therefore, their case would clearly

fit into the Proviso to Section 48(1).

(i) Even if handing over possession of the flat alongwith
Agreement dated 19 March 2020 is inferred, Petitioner’s
application for refund is within six months from the date of
execution of the said Agreement and would fully conform
to the provisions of sub-section (1) of Section 48 read with

sub-clause (5) of clause (c) of Section 47. This is because the
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intended transaction has admittedly failed. The Petitioners
have not acquired ownership in respect of the flat agreed to
be sold by Agreement dated 19 March 2020. Since there is
failure of transaction, the case would be governed by
Section 47(c)(5) and the period of limitation for making
application for refund would be six months of execution of
Agreement dated 19 March 2020. The refund application
having been preferred on 15 September 2020, would be
within the limitation prescribed under sub-section (1) of

Section 48.

29) Thus, for either of the aforesaid reasons, Petitioners would
be entitled to refund of stamp duty paid on Agreement dated 19 March
2020.

30) In my view, therefore the Collector of Stamps, as well as the
CCRA have grossly erred in rejecting Petitioner’s prayer for refund of
stamp duty. As held above, refund of stamp duty to the Petitioners is
admissible in the present case, either under Section 48(1) or under
Proviso to Section 48(1). The transaction of sale has clearly failed.
Petitioners have received back the paid consideration of Rs.4,00,000/-.
They are not in possession of the flat in question. In such circumstances,
it would amount to unjust enrichment if the State is permitted to retain

the stamp duty of Rs.1,56,000/- paid by the Petitioners.

31) The petition accordingly succeeds and I proceed to pass the

following order:

(i) The order dated 24 June 2021 passed by the CCRA and
order dated 23 September 2020 passed by the Collector of

Stamps are set aside.
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(i) Respondents are directed to refund the stamp duty of
Rs.1,56,000/- to the Petitioners within a period of 8 weeks.
The refund be processed in the name of Petitioner No.2-

Sandeep Shivaji Jadhav.

32) With the above directions, the Writ Petition is allowed.

Rule is made absolute. There shall be no order as to costs.

Digitall

signed by

NEETA
NEETA SHAILESH

SHAILESH SAWANT [SANDEEP V. MARNIE, J.]

SAWANT Date:
2025.04.02
19:58:49
+0530
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