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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETITION NO. 14599 OF 2024

M/s. Accord Developers Partnership Firm } ... Petitioner

-Versus-
1. Shri. Narayan Maruti Falke

Since deceased through legal heirs
1A. Sindhubai Narayan Falke and others } ...Respondents

WITH
WRIT PETITION NO. 5178 OF 2016

Mr. Ranjeet Buwaji Nimhan
Since deceased through legal heirs
1.1. Kanta Ranjeet Nimhan and others }... Petitioner

-Versus-
1. Shri. Narayan Maruti Falke

Since deceased through legal heirs
1A. Sindhubai Narayan Falke and others } ...Respondents

WITH
WRIT PETITION NO. 17409 OF 2024

Mr. Ranjeet Buwaji Nimhan
Since deceased through legal heirs
1.1. Kanta Ranjeet Nimhan and others }... Petitioner

-Versus-
1. Shri. Narayan Maruti Falke

Since deceased through legal heirs
1A. Sindhubai Narayan Falke and others } ...Respondents
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WITH
WRIT PETITION NO. 17410 OF 2024

M/s. Accord Developers through its Partners

1. Mr. Jaspritsingh Ragbirsingh Rajpal and others } ...Petitioner
-Versus-

1. Shri. Narayan Maruti Falke

Since deceased through legal heirs

1A. Sindhubai Narayan Falke and others } ...Respondents

Dr. V. V. Tulzapurkar, Senior Advocate with Mr. Mandar Soman,

for Petitioner in WP/14599/2024 and for the Respondent No. 15 in
WP/17409/2024.

Mr. Sunil G. Karandikar with Mr. H. P. Vyas (through V. C.), for
Petitioner in WP/5178/2016.

Mr. Surel Shah Senior Advocate (through V. C.), i/by Mr. Sahil
Mahajan, for Petitioner in WP/17409/2024.

Mr. Anil Anturkar, Senior Advocate with Mr. Rishi Bindra i/by
Ramiz Shaikh for Respondent Nos. 2a, 2b, 2d and 3 in WP/14599/2024
and for Respondent No. 1.1 to 1.3, 2, 3.1, 3.3, 3.4 and 4 in WP/
17410/2024.

Mr. Ramiz Shaikh with Mr. Harshil Gandhi, for Respondent Nos. 1.1,
1.2, 1.3, 2, 3.1, 3.3, 3.4 and 4 in WP/17409/2024.

Mr. Ramiz Shaikh with Mr. Rishi Bindra, for Respondent Nos. 2a, 2c,
2d and 3 in WP/5178/2016.

Ms. Kavita S. Solunke, AGP for State-Respondent in WP/14599/2024.
Mr. S. D. Rayrikar, AGP for State-Respondent in WP/17409/2024.

Ms. Dhruti Kapadia, AGP for State-Respondent in WP/17410/2024
and WP/5178/2016.
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CORAM : SANDEEP V. MARNE, J.
Reserved On : 24 January 2025.
Pronounced On : 4 February 2025.

JUDGMENT :

1) The challenge in these four petitions is to declaration
of tenancy rights in favour of the contesting Respondents under
provisions of Section 70(b) of Maharashtra Tenancy and
Agricultural Lands Act, 1956 (the Act) and to fixation of purchase
price under Section 32-G thereof in their favour. Writ Petition No.
14599 of 2024 is filed by the developer-M/s Accord Developers
and Writ Petition No. 5178 of 2016 is filed by purchaser-Ranjeet
Buwaji Nimhan challenging order dated 13 January 2016 passed
by Maharashtra Revenue Tribunal (MRT) dismissing their
Revision Application and confirming the order passed by Sub-
Divisional Officer (SDO) dated 30 March 2005. The SDO had
allowed the Appeal preferred by contesting Respondents and set
aside the order passed by Agricultural Lands Tribunal and
Tehsildar (ALT) dated 18 November 2003 rejecting their claim of
being tenants in respect of the lands in question. The net effect of
the order passed by the MRT is that tenancy claim of contesting

Respondents in respect of the lands in question has been upheld.

2) On account of upholding of tenancy claims of the

contesting Respondents, they applied for fixation of purchase
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price of lands under Section 32G of the Act and by order dated
21 October 2024 the ALT, has fixed such purchase price and has
directed issuance of purchase certificate under Section 32M in
favour of contesting Respondents, on payment of determined
price. Both Accord Developers and Ranjeet Nimhan are aggrieved
by order dated 21 October 2024 and have accordingly filed Writ
Petition Nos. 17410 of 2022 and 17409 of 2024 respectively.

3) A brief factual narration for better understanding of
the issue at hand would be necessary. Agricultural lands bearing
Survey Nos. 396, 401, 403, 405, 410, 413, 417/4, 419, 420/2, 423/1,
423/4 and 427 at Village Bhugaon, Taluka Mulshi, District Pune
were originally owned by members of Angre family. It is claimed
that the one of the original owners Genu Tukaram Angre has
inducted Maruti Cheema Falke as a tenant in respect of the lands.
The daughter of Maruti Cheema Falke viz. Sheelabai was married
in the family of landlords to Krishna Genu Angre and her name
post her wedding became Sheelabai Krishna Angre. Son and
grandchildren of Maruti Cheema Falke viz. (i) Narayan Maruti
Falke, Chandrakant Shankar Falke and Rajendra Shankar Falke
tiled Tenancy Case No. 20/2003 before the ALT seeking a
declaration that they are tenants in respect of agricultural lands
under the provisions of Section 70(b) of the Act. In their
application, the Applicants (Respondent Nos. 1, 2 and 3) claimed
that Maruti Cheema Falke used to pay Khand (rent) towards
cultivation of the lands to Angre family. It appears that Sheelabai
Krishna Angre (daughter of Maruti Cheema Falke) admitted the
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tenancy claim of Respondent Nos. 1, 2 and 3 by filing Affidavit
before ALT. However, it appears that Sheelabai Krishna Angre
separately filed an application dated 18 June 2003 for recording
her name as heir of Krishna Angre in respect of one-third portion
of lands in question. After conduct of inquiry, ALT proceeded to
reject the application preferred by Respondent Nos. 1, 2 and 3
vide order dated 18 November 2003 holding that relationship of

landlord and tenant could not be established.

4) Respondent Nos. 1 to 3 preferred Tenancy Appeal
No.20/2004 before the SDO challenging the ALT’s order dated
18 November 2003 and prayed that the proceedings be remanded
to ALT in order to enable them to lead evidence. It appears that
Respondent Nos. 1 to 3 filed additional documents directly before
the SDO. The SDO considered the additional documents and
proceeded to allow the Appeal preferred by Respondent Nos. 1 to
3 by order dated 30 March 2005 and declared that Respondent
Nos. 1 to 3 are protected tenants in respect of the lands by setting

aside ALT’s order dated 18 November 2003.

5) Angre family members filed Tenancy Revision
Application No. 122/2005 before the Divisional Commissioner,
which apparently came to be transferred to MRT. It appears that
during pendency of Revision Application before the Tribunal, the
lands were purchased by Shri. Ranjeet Nimhan on 7 October 2005
from Angre family members. A Development Agreement dated

31 December 2007 was executed by Shri. Ranjeet Nimhan in
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favour of Accord Developers. Accordingly, both Shri. Ranjeet
Nimhan and Accord Developers applied for intervention in the
Revision Application filed by Angre family members. It appears
that they were initially impleaded as Respondents and
subsequently transposed as Revision Applicants. The Tribunal
has rejected the Revision Application by judgment and order
dated 13 January 2016 which is subject matter of challenge in Writ
Petition No. 14599 of 2024 filed by Accord Developers and Writ
Petition No. 5178 of 2016 filed by Shri. Ranjeet Nimhan.

6) During pendency of Writ Petition Nos. 14599 of 2024
and 5178 of 2016, it appears that Respondent Nos. 1 to 3, filed
proceedings before the ALT for fixation of purchase price of the
lands. By order dated 21 October 2024, the ALT has allowed the
application preferred by Respondent Nos. 1 to 3 and has fixed
purchase price of the lands under provisions of Section 32G of the
Act with a further direction that upon payment thereof,
Certificate of Purchase under Section 32M of the Act would be
issued in their names. Both Accord Developers and Shri. Ranjeet
Nimhan are aggrieved by the said order dated 21 October 2024
and have accordingly filed Writ Petition Nos. 17410 of 2024 and
17409 of 2024.

7) Dr. Tulzapurkar, the learned senior advocate
appearing for M/s. Accord Developers, who is Petitioner in Writ
Petition No. 14599 of 2024 and Respondent No. 15 in Writ Petition
No. 17409 of 2024, would submit that the SDO has grossly erred
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in setting aside ALT’s order and in declaring Respondent Nos. 1
to 3 as tenants ignoring the fact that the only prayer made was for
remand of proceedings for re-inquiry. That the SDO would not
have decided something which was beyond the prayers raised in
Appeal filed before him. That SDO erred in permitting
Respondent Nos. 1 to 3 to produce additional evidence before
him which was never produced before the ALT. That production
of additional evidence directly before SDO was contrary to the
prayer made in application for grant of opportunity to lead
additional evidence by remand of proceedings before the ALT.
He would submit that unfair trial and fair appeal is a concept
unknown to law. That a specific prayer was made before the
Tribunal that the order passed by SDO was contrary to the
prayers. He would submit that the Respondent before SDO was
not even aware about production of additional documents and
did not receive any notice about filing of additional documents.
Dr. Tulzapurkar would therefore submit that the SDO has
committed jurisdictional error by declaring Respondent Nos. 1 to
3 as tenants contrary to the prayers made before the SDO. In
support of his contentions, Dr. Tulzapurkar would rely upon the
judgment of the Apex Court in Bachhaj Nahar Versus. Nilima
Mandal and another'. He would therefore pray for setting aside the

impugned orders passed by SDO and MRT.

8) Mr. Karandikar the learned counsel appearing for

Shri. Ranjeet Nimhan in Writ Petition No. 5178 of 2016 would

’(2008) 14 S.C.R. 621
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adopt submissions of Dr. Tulzapurkar and would additionally
submit that what was produced before the SDO were mere
photocopies of some of the unsubstantiated documents. He
would invite my attention to finding recorded by MRT that the
Tehsildar was right in rejecting tenancy claim and would criticise
the MRT in still dismissing Petitioner’s Revision Application. He
would further submit that the finding recorded by SDO about
erroneous entry made by Tehsildar of “Rit I” in cultivation column
is perverse. He would submit that the application under Section
70(b) of the Act was required to be treated as a plaint by
following the provisions of the Mamlatdar Courts Act. That in the
present case neither issues were framed nor evidence was
recorded by ALT or SDO and tenancy claim of Respondent Nos. 1
to 3 is erroneously accepted. He would submit that after purchase
of the lands, Shri. Ranjeet Nimhan was originally impleaded as
Respondent to the proceedings before ALT and subsequently
transposed as Revision Applicant. That since Respondent Nos. 1
to 3 did not challenge impleadment and transposition orders,
they are now estopped from questioning the locus of Petitioners
in filing the petitions. He would pray for setting aside the orders

passed by SDO and MRT.

9) Mr. Shah, the learned senior advocate appearing for
Petitioner-Accord Developers in Writ Petition No. 17409 of 2024
would submit that the orders passed by ALT fixing purchase
price under Section 32G of the Act is liable to be set aside since

declaration of tenancy rights in favour of Respondent Nos. 1 to 3
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is itself illegal. He would therefore submit that if Writ Petition
Nos. 14599 of 2024 and 5178 of 2016 are allowed, the impugned
order passed by ALT on 21 October 2024 fixing the purchase price

would automatically be rendered ab intio void.

10) Mr. Anturkar, the learned senior advocate would
appear on behalf of the contesting Respondents would oppose the
petitions. He would submit that Petitioners are chance takers,
who whole heartedly participated in hearing before SDO without
raising any objections about decision on merits of the claim by the
SDO. That they did not raise any objection before SDO for taking
the additional documents and evidence on record. He would
submit that the objection of SDO deciding merits of the tenancy
claim was not raised before MRT in Revision Application filed by
Angre family nor even orally argued when the Revision
Application was heard and decided. That Shri. Ranjeet Nimhan
and Accord Developers do not have locus to challenge SDO’s
order as both of them did not participate in proceeding before
SDO and as subsequent purchasers who have taken calculated
risk of purchasing the land despite full knowledge of the tenancy
claim of Respondent No.1 was already upheld by SDO. That their
purchase transaction is itself void as Angre family was no longer
competent to sell land to Shri. Ranjeet Nimhan nor Shri. Ranjeet
Nimhan had authority to execute Development Agreement in
favour of Accord Developers. Mr. Anturkar would further submit
that the judgment of the Apex Court in Bachhaj Nahar (supra) has

no application to the present case as the judgment is rendered in
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the light of importance of pleadings in a civil suit. He would
submit that it is the duty of ALT under the provisions of the Act
to determine tenancy rights. That provisions of the Code of Civil
Procedure do not apply to tenancy proceedings and therefore the
order passed by SDO cannot be questioned merely on the basis of
technicalities of absence of prayer in the appeal memo. Mr.

Anturkar would therefore pray for dismissal of the petition.

11) Rival contentions of the parties now fall for my
consideration.
12) The main ground of challenge to the order passed by

the SDO and MRT is about the SDO exceeding the prayer made in
the Appeal memo and proceeding to decide the merits of tenancy
claim. The ALT had rejected the tenancy claim of Respondent
Nos. 1 to 3 by order dated 18 November 2003, inter-alia holding
that name of Respondent No.1 was indicated in respect of most of
the lands in the cultivation column and though growth of grass
was reflected in respect of some of the lands, Respondent Nos.1 to
3 could not produce any evidence to show that their forefather
owned cattle. The ALT further held that Respondent Nos.1 to 3
did not produce evidence about payment of rent or rent
agreement. The ALT further held that Respondent Nos.1 to 3
were close relatives of Angre family and that therefore they
cannot be treated as tenants of the land. This is how ALT

proceeded to reject the tenancy claim of Respondent Nos.1 to 3.
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13) When the Respondent Nos.1 to 3 filed Appeal before
the SDO, they made following prayers in their appeal :

T A, Ppreig fa=dt i,
3) I . /9od/TH.3MR./ 0/2003 IT ! TEAGIR Teo3it
T fSesa3T BT EdTdes SRIAuTd IdT.

9) AHGAER DIC 31:7FC 9Q 0, J Yas Posaiaalc g ol AfeRm
9R8 ¢ HEY SIUIRIT TRSITHTI 3F: i eswe, Redfree g refier I
RITHH! TYAIR A, TRAGT, ISCAoll, Bdcses AR o
HUITA I I TSI SRzt H_uaTd T,

&) It Jedta R¥diee T graT fiesadia FaeY exhid faavide
fToT %6 . SFR foveTsa SHHINT fiasddiidl fash! e T ST T
feRpes HTSI §H PRUITC Il
S) 31dles GO URaHT ST,

3) SR IR g =R §PH BT,

14) Thus in their Appeal, Respondent Nos.1 to 3 prayed
for setting aside the order passed by the ALT and for remand of
the proceedings before the ALT for grant of opportunity to lead
evidence. Thus the only prayer made by Respondent Nos.1 to 3 in
their Appeal was for conduct of re-enquiry by the ALT by
recording evidence in accordance with the provisions of
Mamlatdar Courts Act, 1906 and Maharashtra Tenancy and
Agricultural Lands Act, 1958.

15) However, contrary to their prayer in the Appeal,
Respondent Nos.1 to 3 apparently produced additional evidence
relating to old 7/12 extracts and about proof of ownership of
cattle directly before the SDO. According to the Petitioners, the
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landlords did not have any notice of production of any additional
evidence. Perusal of the order passed by the SDO infact shows
that the SDO was inclined to remand the proceedings before ALT
by holding that Respondent Nos.1 to 3 were not able to produce
evidence in support of the tenancy claim before the ALT. The
SDO also criticised ALT for not granting adequate opportunity to
Respondent Nos.1 to 3 to produce the relevant documents. SDO
further held that Respondent Nos.1 to 3 were not in a position to
record their statement or to submit written submissions without

procuring the old documents. It would be apposite to reproduce

the findings recorded by SDO in his order dated 30 March 2005 :

I YUl Il STod ol ehiaTe, AR SRIe i¥fetel YRIEITT
SN g Qlefiel dietar ol aa diweft dfaer gier it snarg g
B! dell 372, IT Yawoh affiereff & gmar ST §o 8% ara
3Tmea. arfieeft a7 & G g% Ufdarel. 5. 2 T 93 I ABRT .
gfcaret . 9 &7 9= aiffegeffa wemm w9 Qo ame. Elefial
PIel Afe urgar @ Fareds uTedT, Wiefle Dl S/ar ST
afeare Test fterelt T sfeted ARNAR RA F9g A6l g SHFT
TaqUE 3fed aerd Jffierelf it s ugeH SRTerd gRTET e
ol ATEl T T, fgar Sl QRIaT H1eR delall ATel, AT HRONTT
3rfteteff e 31T thoTesur FRT fer are. erfuereff awr e’y weH
31TE I, Wicllel dIciH T 3T GRIaT H1ex o greft Heft feteft
. et e gsge fteredf gt AR i grar
SEFR T dreradi™ 9/ 9 TS BRGUATAT Adhell HRUHTe!
FreTelT 3t g TR 3Tt i1 TefieiaR I fEetet STR Iieat et
e Bedl 3ed. & dreys ured], ifueneff I+ deffieer I
ST BFEUT MMSRT Id AT T ADhedl <l Ad I
Pl 3R, A AfUeell 8 FeRg [ HFIEHA Tlelld Picid
IR 0 el AR, & I e TE 8. arfuereff It
Wleflel Plcfd T gl TEU0 3fdT SeTee! fielel ATal. HRuT
arftemeff aFT Gt BT Fereafeiary ST <o fhar ot T
HTER HRUET 31T el eI T Bl Tleiidt Pl rftereff g
&l BRI HTER PO g oI FgUTul A1 Hrury gReft Heft faetett e,
g i T . Wrefld dlefd siftereff it smaur grar s
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FEDBICAT GITUNTD H AT ST o (Hes0rel! ATl cheft BT,
arfoereff F AR dHeledT v/ 4R T dfeae Tt Ra F9g 18 9
ST TS 3RTeaITd ¥IE B,

16) After recording the above findings, ordinarily SDO
ought to have granted the prayer made by Respondent Nos.1 to 3
for conduct of re-enquiry by the ALT after grant of opportunity of
leading evidence to the parties. However, despite repeatedly
holding that the ALT ought to have granted opportunity to
Respondent Nos.1 to 3 to lead evidence, the SDO erroneously
proceeded to consider the additional documentary evidence
apparently produced before him by Respondent Nos.1 to 3. This
is clear from the following findings recorded by the SDO :

denfy, srfueeff 2. <rar S Pive gBM afearcid g S
TadUS BT oael, ardt guf didmeft Wiefler dief Fetefl AT Wreflel
PICH P BRI Per () T fetell "PiY" AT Srearel e Hie
YT STHIHT TaUS 3fTed, weu[T 3ffucteff rh afedre Fxearmr g
URUITHT o5 &5 FHCATIT ISPy b1 Ueadi= Blaer 37T, ffuereff
I ATSIRFR S 9/ 94 R T 3ffUerelf Jrdds M ¥elel ygg-TaEda
RIS BRIGUT SRIA el 3T, & PHFGUA ured, Aftereff & g
STHITET SR T UE IRT IRONTS! NI 3TTel 3TFedTd TIE
Bl I 8 TR Pas bl ded (9) AT IRIFAR "B AT el
I, arfierelf afe gdsr oSt g ST SEFR 89 930 IR 3%
NI afale Hadt 3RTeled Alaiad- TaE i, 3ffvereff ava
g ST SHIAN 3ielelt &l afgarciet Alg dhas Rd 798 AT, a1
HRURT T HRUrE] Wietldd dicH et sy gdhrar o1, arar
STHIHTUGT el ST afgare et arftereff g afgare Ra-94 TR
SffAuIT areft a1R. fueneff Jie g STar SHIF devleR Hes! SRId
TE. ITao TATS! T aftare Tt T detet! RA-q ot o1M8, 2
e 810, Fo afearcered AU FRAMT B AfTBR e
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17) Thus, SDO relied wupon additional documents
apparently produced by Respondent Nos. 1 to 3 directly before
him. He had already recorded a finding that the ALT ought to
have granted opportunity to Respondent Nos. 1 to 3 to lead
evidence. Curiously, after considering the additional evidence
directly produced before SDO by Respondent Nos.1 to 3, he once

again recorded following findings :

3MATIBR Tlepeft FRONTS! Wietlel die iftemeff o qreft Heft <or
3MILE BN

18) In my view, the SDO has committed jurisdictional
error in considering the additional evidence produced by
Respondent Nos.1 to 3 directly before him. More grave is the
error on the part of the SDO in going beyond the prayers made by
Respondent Nos. 1 to 3 in their Appeal. In their Appeal,
Respondent Nos. 1 to 3 did not pray for declaring themselves as
tenants in respect of the lands in question. Their limited prayer
was for remand of proceedings before ALT for conduct of re-
enquiry by granting opportunity of hearing. In the light of this
limited prayer being made before the SDO, he could not, by
himself, have considered the merits of tenancy claim of
Respondent Nos.1 to 3. SDO was acting merely as an Appellate
Authority and was expected to only marshal the evidence on
record for examining whether there was any error on part of the
ALT while rejecting the tenancy claim of Respondent Nos.1 to 3.
While deciding the Appeal, he could not have himself taken on
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record any additional evidence when the prayer of Respondent
Nos. 1 to 3 was for remand of the proceedings by granting them

an opportunity to lead additional evidence.

19) The Respondents before SDO were defending only the
prayer for remand of proceedings and were never put to notice
that SDO himself would take additional evidence on record and
proceed to decide the tenancy claim, by himself, based on such
additional evidence. In this regard, reliance by Dr. Tulzapurkar
on the Apex Court judgment in Bachhaj Nahar (supra) appears to
be apposite wherein the Apex Court has highlighted the object
and purpose of pleadings and impermissibility for the Courts to
travel beyond pleadings. The Apex Court held in paragraphs-9,
10,11 and 12 as under :

9. The object and purpose of pleadings and issues is to ensure that the
litigants come to trial with all issues clearly defined and to prevent
cases being expanded or grounds being shifted during trial. Its object
is also to ensure that each side is fully alive to the questions that are
likely to be raised or considered so that they may have an opportunity
of placing the relevant evidence appropriate to the issues before the
court for its consideration. This Court has repeatedly held that the
pleadings are meant to give to each side intimation of the case of the
other so that it may be met, to enable courts to determine what is
really at issue between the parties, and to prevent any deviation from
the course which litigation on particular causes must take.

10. The object of issues is to identify from the pleadings the questions
or points required to be decided by the courts so as to enable parties
to let in evidence thereon. When the facts necessary to make out a
particular claim, or to seek a particular relief, are not found in the
plaint, the court cannot focus the attention of the parties, or its own
attention on that claim or relief, by framing an appropriate issue. As a
result the defendant does not get an opportunity to place the facts and
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contentions necessary to repudiate or challenge such a claim or relief.
Therefore, the court cannot, on finding that the plaintiff has not made
out the case put forth by him, grant some other relief. The question
before a court is not whether there is some material on the basis of
which some relief can be granted. The question is whether any relief
can be granted, when the defendant had no opportunity to show that
the relief proposed by the court could not be granted. When there is
no prayer for a particular relief and no pleadings to support such a
relief, and when the defendant has no opportunity to resist or oppose
such a relief, if the court considers and grants such a relief, it will lead
to miscarriage of justice. Thus it is said that no amount of evidence, on
a plea that is not put forward in the pleadings, can be looked into to
grant any relief.

11. The High Court has ignored the aforesaid principles relating to the
object and necessity of pleadings. Even though right of easement was
not pleaded or claimed by the plaintiffs, and even though parties
were at issue only in regard to title and possession, it made out for the
tirst time in second appeal, a case of easement and granted relief
based on an easementary right. For this purpose, it relied upon the

following observations of this Court in Nedunuri
Kameswaramma v. Sampati Subba Rao [AIR 1963 SC 884] : (AIR p. 886,
para 6)

“6. ... No doubt, no issue was framed, and the one, which was
framed, could have been more elaborate; but since the parties
went to trial fully knowing the rival case and led all the
evidence not only in support of their contentions but in
refutation of those of the other side, it cannot be said that the
absence of an issue was fatal to the case, or that there was that
mistrial which vitiates proceedings. We are, therefore, of
opinion that the suit could not be dismissed on this narrow
ground, and also that there is no need for a remit, as the
evidence which has been led in the case is sufficient to reach
the right conclusion.”
But the said observations were made in the context of absence of an
issue, and not absence of pleadings. The relevant principle relating to
circumstances in which the deficiency in, or absence of, pleadings
could be ignored, was stated by a Constitution Bench of this Court
in Bhagwati Prasad v. Chandramaul [AIR 1966 SC 735] : (AIR p. 738,
para 10)
“10. ... If a plea is not specifically made and yet it is covered by an
issue by implication, and the parties knew that the said plea was
involved in the trial, then the mere fact that the plea was not
expressly taken in the pleadings would not necessarily
disentitle a party from relying upon it if it is satisfactorily
proved by evidence. The general rule no doubt is that the relief
should be founded on pleadings made by the parties. But
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where the substantial matters relating to the title of both parties
to the suit are touched, though indirectly or even obscurely, in
the issues, and evidence has been led about them, then the
argument that a particular matter was not expressly taken in
the pleadings would be purely formal and technical and cannot
succeed in every case. What the Court has to consider in
dealing with such an objection is : did the parties know that the
matter in question was involved in the trial, and did they lead
evidence about it? If it appears that the parties did not know that
the matter was in issue at the trial and one of them has had no
opportunity to lead evidence in respect of it, that undoubtedly
would be a different matter. To allow one party to rely upon a
matter in respect of which the other party did not lead evidence and
has had no opportunity to lead evidence, would introduce
considerations of prejudice, and in doing justice to one party, the
Court cannot do injustice to another.”

(emphasis supplied)

The principle was reiterated by this Court in Ram Sarup

Gupta
1242]:

v. Bishun Narain Inter College [(1987) 2 SCC 555 : AIR 1987 SC
(SCC pp. 562-63, para 6)

“6. ... It is well settled that in the absence of pleading, evidence, if
any, produced by the parties cannot be considered. It is also equally
settled that no party should be permitted to travel beyond its pleading
and that all necessary and material facts should be pleaded by the
party in support of the case set up by it. The object and purpose of
pleading is to enable the adversary party to know the case it has to
meet. In order to have a fair trial it is imperative that the party
should settle the essential material facts so that other party may not
be taken by surprise. The pleadings however should receive a
liberal construction; no pedantic approach should be adopted
to defeat justice on hair-splitting technicalities. Sometimes,
pleadings are expressed in words which may not expressly
make out a case in accordance with strict interpretation of law.
In such a case it is the duty of the court to ascertain the
substance of the pleadings to determine the question. It is not
desirable to place undue emphasis on form, instead the
substance of the pleadings should be considered. Whenever the
question about lack of pleading is raised the enquiry should
not be so much about the form of the pleadings; instead the
court must find out whether in substance the parties knew the
case and the issues upon which they went to trial. Once it is
found that in spite of deficiency in the pleadings parties knew the
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case and they proceeded to trial on those issues by producing
evidence, in that event it would not be open to a party to raise the
question of absence of pleadings in appeal.”

(emphasis supplied)

12. 1t is thus clear that a case not specifically pleaded can be
considered by the court only where the pleadings in substance,
though not in specific terms, contain the necessary averments to make
out a particular case and the issues framed also generally cover the
question involved and the parties proceed on the basis that such case
was at issue and had led evidence thereon. As the very requirements
indicate, this should be only in exceptional cases where the court is
tully satisfied that the pleadings and issues generally cover the case
subsequently put forward and that the parties being conscious of the
issue, had led evidence on such issue. But where the court is not
satisfied that such case was at issue, the question of resorting to the
exception to the general rule does not arise. The principles laid down
in Bhagwati Prasad [AIR 1966 SC 735] and Ram Sarup Gupta [(1987) 2
SCC 555 : AIR 1987 SC 1242] referred to above and several other
decisions of this Court following the same cannot be construed as
diluting the well-settled principle that without pleadings and issues,
evidence cannot be considered to make out a new case which is not
pleaded. Another aspect to be noticed, is that the court can consider
such a case not specifically pleaded, only when one of the parties
raises the same at the stage of arguments by contending that the
pleadings and issues are sufficient to make out a particular case and
that the parties proceeded on that basis and had led evidence on that
case. Where neither party puts forth such a contention, the court
cannot obviously make out such a case not pleaded, suo motu.

20) In my view therefore, it was impermissible for SDO to
travel beyond the prayers raised in the Appeal filed before the
SDO. There is nothing on record to indicate that Respondent
Nos.1 to 3 filed any application before the SDO for leading
additional evidence or that such application was considered or
allowed by the SDO. The so-called documents of ownership of
cattle by Respondent Nos. 1 to 3 are not backed by oral evidence.
The SDO, in my view, ought to have remanded the proceedings
before the ALT for being decided afresh by granting opportunity
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to Respondent Nos.1 to 3 to lead evidence, both documentary as
well as oral. The MRT has grossly erred in not correcting the
jurisdictional error committed by SDO in going beyond the
prayers in the Appeal. Mere grant of opportunity of hearing to
the Petitioners before MRT would not cure the inherent defect in

the order passed by the SDO.

21) After considering the overall conspectus of the case, I
am of the view that the order passed by SDO and MRT are
indefensible and are liable to be set aside. The proceedings
deserve to be remanded before the ALT for being decided afresh
by granting opportunity to Respondent Nos.1 to 3, as well as to
the Petitioners to lead additional evidence. True it is that
Petitioners have stepped into the shoes of Angre family members
on account of execution of conveyance and Development
Agreement in their favour. However, this would not preclude the
Petitioners from participating in the proceedings before the ALT
to rebut the additional evidence that would be produced by
Respondent Nos.1 to 3 and also to examine members of Angre
family if necessary and to produce any other relevant
documentary evidence. Since the orders passed by the SDO and
MRT are being set aside, the consequential order passed by the
ALT fixing purchase price of the lands under the provisions of
Section 32G of the Act vide order dated 21 October 2024 is also

liable to be set aside.
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22)

(iif)

(iv)

I accordingly proceed to pass the following order :

Order dated 30 March 2005 passed by the SDO as well as
order dated 13 January 2016 passed by MRT are set

aside.

Order dated 21 October 2024 passed by the Tehsildar and
ALT, Mulshi fixing purchase price of the lands under the
provisions of Section 32G of the Act are consequently set

aside.

Tenancy Case No.70-B/SR/20/2004 is remanded to
Tehsildar and ALT, Mulshi for being decided afresh after
grant of opportunity to Respondent Nos.1 to 3, as well as
to the Petitioners to lead additional evidence in support

of their respective claims.

Considering long passage of time, the Tehsildar and ALT
shall proceed to decide the remanded proceedings in an
expeditious manner, preferably within a period of one

year.

All rights and contentions of the parties on merits of
their claims are expressly kept open and the ALT shall
not be influenced by any of the observations made by

SDO and MRT as well as by this Court while deciding

the remanded proceedings afresh.
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23) With the above directions, all the four Writ Petitions

are allowed and disposed of. There shall be no order as to costs.
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