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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
Cl VIL APPELLATE JURI SDI CTI ON

VWRI T PETI TI ON NO. 1805 OF 1993

1. Fakruddin Al |l abaksh Kal al .. Petitioners
(Si nce deceased) through Lrs.
Age : 69 years, Qccu : Agriculturist
and busi ness

1- A. Bashir Fakruddi n Kal al
since deceased by his Lrs.

1A(1) Snt . Fai m da Bashir Kal al
Age : 57 years, COccu : Househol d work

1A(2) Sadi que Bashir Kal al
Age : 27 years, Qccu : business

1A(3) I nran Bashir Kal a
Age : 24 years, COccu : Househol d work

1A(4) Mohsi n Bashir Kal al
Age : 22 years, Cccu : Househol d work

Al'l Nos.1l-A(1l) to 1-A(4)
Rlat 113, Kesare Glli,
Khan Bhag,

Sangl i 416 416.

2. Sikander All abaksh Kal al
Si nce deceased by his |egal
representatives : -

2-A Shri N sar Sikandar Kal a
Age : 36 years, Qccu : business
Resi di ng at 113 Khan Bhag,
Kesare Gl li,
Sangl i 416 416.

2-B Snt.Hasina Iliyas Ghodake
Age : 40 years, Occu : Househol d duties
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Resi ding ¢/ o. Haji Kasam Hasan
Ghodake, Haji Kasam Chawl No. 36
Gaot han No. 3, Andher

Munbai 400 058.

Snt . Muneera Musht ag Rahi mat pure

Age : 28 years, Occu : Househol d duties
R/ o. Khan bhag, Kesare Gl |l

Madhav- Mal ti Apart nent,

Sangl i

Snt. Anjirbi Al labaksh Kal al
since deceased by her Lrs.
And Petitioners 1, 2, 4 &5

Snt . Jai bunbi w o. Si kander Khati k

Age : 42 years, COccu : Househol d work
Rlo.Gavali Galli, Khatik Galli

Sangl i .

Snt . Ashabi w o. Noor nbhaned Khati k( Pal kar)
Age : 40 years, Cccu : Househol d

Resi dent of Shani war Peth, Behi nd Mdsque
Sat ar a.

V/s.

@Qul ab Dadabhai Mij awar .. Respondent s
since deceased by his heirs

Snt . Gul shan w o. Gul ab Mij awar

Age : 50 years, COccu : Househol d work
Resi di ng at 53, Khanbag, Opp. Police
Li nes, Sangli.

Snt . Shahi da w o. Shahni vaz Adansaheb Mill a
Age : 35 years, COccu : Househol d

Resi di ng at Pal us, Tal uka Tasgaon
District Sangli.

Snt . R hana d/ o. Qul ab Muj awar
Age : 21 years,
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Resi di ng at 53, Khanbhag,
Sangl i .

2. Shri Gani Dadabhai Muj awar
Age : 52 years, Qccu : business

3. Shri Bashir Chandul al Mij awar
Age : 40 years, Qccu : business

Respondent Nos.2 to 4 residing at
Kupwad, Taluka Mraj,
District Sangli.
M. S. G Deshnmukh, Advocate, for the Petitioners
Ms. Pawar h/f.M.S. S Patwardhan, Advocate, for
t he Respondents
CORAM : A S. KA, J.
DATE : 22ND APRI L, 2010

JUDGMENT

The present Wit Petition has been
filed by the Petitioners, who are the original
Plaintiffs. The Respondents are the origina
Def endant s. The suit for eviction was filed
by the Petitioners under the provisions of the
Bonbay Rents, Hotel and Lodging House Rates
(Control) Act, 1947 (Hereinafter referred to
as the said Act). A suit for eviction was
filed on various grounds such as arrears of

rent, bona fide requirenent, non-user and sub-
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| etting. The suit was contested by the
Respondent s. The trial Court decreed the
suit. The trial Court passed the decree on

the ground of non-user and unlawful sub-
l etting. An Appeal was preferred by the
original 2 to 4th Def endants. The Appellate
Court has interfered and the decree for
possession has been set aside. However ,

decree for arrears of rent was confirned.

2. It will be necessary to briefly refer
to the factual aspect of the case before
adverting to the various subm ssions nade by
the | earned Counsel appearing for the parties.

An allegation nmade in the plaint is that the
suit premses was let out to the 1st Respondent
(Qul ab) . It is stated that prior to creation
of tenancy in favour of the 1st Respondent, the
suit premses was let out to his Dbrother
Abdul . It is stated that after his dem se,
the suit shop prem se was closed and on the

request made by the 1st Respondent, the suit
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prem ses has been et out to the 1st
Respondent .
3. In the plaint it is contended that the

sons of the 1st and 2" Petitioners have grown
up. It is stated that the 1st and 2nd
Petitioners have obtained a |liquor |icense and
were carrying on business of selling liquor.
It is alleged in the plaint that due to
various difficulties, the |iquor business was
no | onger viable. It is stated that the sons
of the 1st and 2" Petitioners were interested
in carrying on business of selling stationery
and cutlery and running GCeneral Stores. | t
was contended that no other prem ses was
available for them to carry on the said
busi ness. It is alleged that the 1st
Respondent has not been using the suit
prem ses for a period of nore than five years
prior to the date of the institution of the
suit. It is alleged that the 1st Respondent

has unlawfully transferred and assigned the
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suit premises in favour of the 24 to A4th
Respondent s. Reliance has been placed on
noti ce of demand dated 13th June, 1979 sent by
the Advocate for the Petitioners to the 1st
Respondent . However, the 1st Respondent
refused to accept the notice. Before the said
notice, another notice dated 1st June, 1977 was
served by the Petitioners through his Advocate
to the 1st Respondent. The particulars of
arrears of rent and permtted increases
clained by the Petitioners have been set out

in the plaint.

4. The Respondents filed a common Witten
St at enent . A contention was raised that
originally one Kashi m Mohamed Mij awar started
a shop in the suit premses 70 years prior to
the date of the institution of the suit. The
nane of the brother of Kashim was Dadasaheb
It is stated that the said Kashim was running
a shop on behalf of his famly. It is stated

that during the life time of Kashim the said
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Dadabhai died and subsequently, in the year
1957 the said Kashi m Mohanmed Muij awar expired.
It is stated that during the life tine of
Kashim one Abdul who was the eldest son of
Dadasaheb was conducting the business in the
suit prem ses. After his demse, the 1st
Respondent (Qulab) and the 2" Respondent
(Gani), who were the sons of Dadasaheb were
running business along with the 3¢ and 4th
Respondent s. The 374 and 4th Respondents are
sons of Chandulal, who was another son of
Dadasaheb. It is, therefore, contended that
the 1st Respondent has not sub-let or assigned
the suit premses to the 24 to 4th Respondents.
It is stated that the Respondents were the
tenants in respect of the suit prem ses. As
far as the issue regarding arrears of rent is
concerned, the case made out in the Witten
Statenent is that rent in respect of the suit
prem ses was Rs. 180/- per year. It is stated
that though, rent for the period 1st Decenber,

1973 to 30th Novenber, 1974 of Rs.180/- was
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paid to the 1st Petitioner, a receipt thereof
was issued on 1st January, 1975. It is stated
that the rent for the further period was paid
but the recei pt thereof was not issued by the
1st Petitioner to the Respondents. It is
stated that notice dated 1st June, 1977 was
replied by the Respondents and a Mney O der
was sent for the rent for the period between
1st Decenber, 1974 and 30t" June, 1977 which was
received by the Petitioners. Reliance 1is
placed on various Mney Oders which were
subsequently sent by the Respondents. A
specific case nmde out in the Witten
Statenment is that the notice dated 13th June,
1979 which was a notice of demand was never
tendered to the Respondents. The ground of
bona fide need was denied by contending that
the 1st Petitioner was having five shop

prem ses.

5. Ref erence to findings recorded by the

Courts bel ow on various grounds of eviction is
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necessary. As far as the ground of arrears of
rent is concerned, the trial Court considered
the case of the Petitioners regarding service
of demand notice dated 13t" June, 1979. The
trial Court referred to the 1st notice dated 1st
June, 1977. The trial Court observed that the
1st Petitioner, who had stepped into wtness
box did not refer to the 1st notice and he
referred to the notice of demand dated 13th
June, 1979. An envel ope containing the said
notice was produced by the Petitioners at
Exhi bit 38 on which there is an endorsenent of
ref usal . The trial Court noted that
endorsenents of issuing intimations were made
on the envel ope from 21st June, 1979 till 28th
June, 1979. The trial Court noted that the
envel ope was returned to the sender on 27th
June, 1979. Further, the trial Court observed
that when intimation was given on 28th June,
1979, the 1st Respondent could not have cl ai ned
envel ope which was returned on 27t" June, 1979

and therefore, it cannot be said that the 1st
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Respondent refused to accept the notice dated
13th June, 1979 sent by R P.A D. The | earned
trial Judge nmde an observation that the
concerned Postman has unnecessarily rmade
expedi ency I n returning t he regi stered
article. The | earned Judge held that burden
was on the Petitioners to prove that the 1st
Respondent has refused to accept the said
notice and the said burden was not discharged.
Therefore, the ground of the arrears of rent
was negatived by the trial Court. The
Appel l ate Court has also considered the
evi dence on the said aspect and has confirned
the findings of the trial Court. As far as
the ground of bona fide need is concerned, the
Courts below have rejected the bona fide
requi rement. Though, the trial Court accepted
that it was the 1st Respondent who was tenant
and that he had sub-let the suit premses to
the Respondent Nos.2 to 4, the Appellate Court
has upset the said finding by holding that the

1st Respondent alone was not the tenant. The
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case of the Respondents that all of them were
entitled to claim tenancy was accepted by the
Appel l ate Court and therefore, even the ground
of the non-user was negatived by the Appellate

Court.

6. The | earned Counsel appearing for the
Petitioners has taken ne through the Judgnents
of the Courts bel ow. He has invited ny
attention to the findings recorded by the
Courts below on the issue of service of notice
of demand to the 1st Respondent. The | earned
Counsel pointed out that there were clear
endorsenents of refusal nmade by the Postnman.
He submtted that the finding on the service
of notice was conpletely erroneous and
perver se. He pointed out that need of the
sons of the 1st and 2" Petitioners was pleaded
specifically in the plaint and it was
contended that the suit shop premses were
suitable for starting the busi ness of

stationery and cutlery. He contended that the
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I ssue of joint famly was alien and foreign to
t he Mohamedan |law. |t was contended that the
evi dence on record shows that a fresh tenancy
was created in favour of the 1st Respondent.
He, therefore, submtted that the finding
recorded by the Appellate Court on the issue
of unlawful transfer and sub-letting was
conpletely erroneous. He has invited ny
attention to the Affidavits filed by the
Petitioner No.2-A on 14th February, 2005 and 3rd
Decenber, 2008. He stated that in the first
Affidavit it is pointed out that the suit
prem ses are kept conpletely closed and are
not being used by any of the Respondents. He
poi nted out that the three sons of Bashir (the
son of the 1st Petitioner) nanely Sadiqg, I|nran
and Mhsin were wthout any enploynent and
they are in need of premses to start their
own busi ness. Reliance is placed to the
phot ogr aphs annexed to the Affidavits. It is
stated that there is no consunption of

electricity in the suit premses. There is a
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further Affidavit filed on 3¢ Decenber, 2008
in which it is pointed out that on 19th
Cctober, 2008 the suit prem ses was opened by
the Respondents and they started painting of
the suit premses wth a view to create false
evidence. He submtted that there is no reply
filed by the Respondents dealing with what is
set out in the aforesaid two additiona
Affidavits. He, therefore, submtted that the
I npugned decree deserves to be quashed and set
asi de. He submitted that this was a case
wherein apart from other grounds, the decree
ought to have been passed on the ground of
bona fide requirenment by both the Courts

bel ow.

7. The | earned Counsel appearing for the
Respondent Nos.2 to 4 invited nmy attention to
the findings recorded by Courts below and in
particular to the learned District Judge. Her
subm ssion is that there is no specific

evidence of creation of a fresh tenancy in



14
favour of the 1st Respondent. She submitted
that as far as the grounds of bona fide
requi renment and arrears of rent are concerned,
there are concurrent findings recorded by both
the Courts below. She submtted that there is
a finding of fact recorded on the basis of the
evi dence on record that the demand notice has
not been served. She, therefore, submtted
that in Wit Jurisdiction no interference is
called for. The |earned Counsel appearing for
the Petitioners has invited ny attention to
the charts placed on record showing the
paynment s/ deposits nade by the Respondents from

tine to tine.

8. I have carefully considered the
subm ssi ons. I n paragraph 38 onwards of the
Judgnent of the Appellate Court, a reference
has been nmade to the bona fide need of the son
of the 1st and 2 Petitioners who have attained
majority. The Appellate Court has referred to

the evidence of the 1st Petitioner in which he
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stated that he was in possession of a shop
which is adjacent to the suit prem ses. The
| earned District Judge noted the explanation
of the 1st Petitioner that the prem ses were in
possessi on of sonme Bhishi Mandal of which he
I's the Chairmn. The learned District Judge
observed that the said shop premses was
avail able to the Petitioners where stationery

and cutlery shop can be opened. Thereafter
the learned District Judge noted the admtted
position that the son of the 1st Petitioner was
running a Miutton Shop at Haripur. The |earned
District Judge al so observed that the Mitton
Shop has been closed and the son is doing the
busi ness of liquor with the Petitioners. The
finding recorded on this aspect in paragraph

41 is material to be noted which reads thus :-
In recent days, one cannot believe

for a nonent even that the business of

liquor is very difficult and the
person who is running business is

sustaining loss in it. On the
contrary, no busi ness IS nor e
profitable now a- days t han t he
busi ness of |iquor. The busi ness of

stationery and cutlery article which
t he plaintiff want s to start
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definitely cannot be nore earning
busi ness than this present business.
The necessity therefore as shown by
the plaintiff does not inspire any
confi dence and genui ne.

( Enphasi s Added)

Thus the learned District Judge has commtted
an error by equating bona fide need wth
necessity. Thereafter, in paragraph 42 of the
Judgnent the learned District Judge has
referred to property tax extract at Exhibits
147 and 151 which according to the |earned
Judge show that there were other prem ses
avail able to the Petitioners. Therefore, the
| earned Judge cane to the conclusion that the
need pleaded by the Petitioners was not bona
fide and genuine. It wll be necessary to
advert to the findings of the trial Court on
the issue of bona fide requirenent. The trial
Court noted that in his deposition, the 1st
Petitioner has cone with the case that the
need of the suit premses is for his son and
the son of the 27 Petitioner. Thereafter, the

| earned Judge considered the evidence of P.W2
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Ni ssar, who stated that Bashir whose need was
pl eaded was 45 years ol d. The | earned Judge
noted that the busines of the famly was of
selling liquor and that a |I|iquor shop was
started in the nanme of the 1st Petitioner in
the year 1975. The |earned Judge noted the
adm ssion in the cross examnation of the 1st
Petitioner that Bashir was running his neat
shop on Haripur road for about three years but
subsequently he closed the shop as there was
nobody to | ook after | i quor busi ness.
Therefore, the learned Judge proceeded to
record a conclusion that Bashir nust have been
engaged in the country |iquor shop business of
the first and second Petitioner. The | earned
Judge observed that the famly business was of
selling Iliquor and therefore, it is not
possible to accept that the sons of the 1st and
2nd Petitioners changed their mnds to enter in
the business of cutlery and Stationery. The

| ear ned Judge, thereafter, observed thus :-
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If really the fate of country I|iquor
shop is fluctuating and not profitable
then the plaintiffs Nos.1 and 2 may
close their country |iquor shops and
start stationery or novelty stores
therein. Admttedly the dinensions of
the suit premses are 8 x 8 wherein
a small panshop is being run by the
def endant No. 1. Therefore, for two
persons this nuch portion 1is not
sufficient for starting novelty and

stationery stores.
Thus, what has been held by the |earned Judge
Is that the 1st and 2" Petitioners may close
their [liquor shop and start Novelty or
Stationery stores therein. The | earned Judge
held that in any case, the suit prem ses was
of the size of 8 x 8 which was not
sufficient for starting Novelty and Stationery
st ores. The I|earned Judge, t hereafter,
proceeded to conclude that the said son Bashir
was not at all in need of premses for
Stationery or Novelty store as there is no one
except he hinself to |ook after the Iiquor
busi ness. The | earned Judge al so consi dered
the need of N ssar pleaded for the sane

purpose and held that even the 27 Petitioner

was in the country liquor business and hence
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bona fide need of Nissar, the son of the 2nd
Petitioner was not established. The | earned
Judge held that there is nothing on record to
hold that the shop prem ses adjacent to the
suit premses is in possession of Bhisi

Mandal .

9. Thereafter, the | earned Judge referred
to the contents of the legal notice and
observed that the particulars of the business
whi ch was intended to be started have not been
I ncorporated in the notice. The | earned
Judge, thereafter, noted that as the 1st and 2
Petitioners have admtted having their country
| i qguor shops which were running profitably,
there was no hardship which will be caused to
themif the decree on the ground of bona fide

requi renent was refused.

10. As pointed out earlier, there is a
specific pleading in the plaint as regards the

need pleaded by +the Petitioners. It is



20
specifically stated that the 1st and 2
Respondents were carrying on business of
selling liquor and the said business was no
| onger feasible. It was specifically stated
that the grown up sons of the 1st and 2
Petitioners were intending to start business
of Stationery, Cutlery and General Stores
apart from existing |iquor business of the 1st
and 2M Petitioners. As far as the trial Court
Is concerned, the said Court has noted that
son of the 1st Petitioner was also involved in
the liquor business of his father and that he
had closed a Mutton shop which he was running
at Hari pur Road. The finding of the trial
Court seens to be that as the son of the 1st
Petitioner was also in the |iquor business,
there is no need for himto start the business
of selling Stationery and Cutlery. Curiously
the trial Court has gone to the extent of
holding that the size of the suit shop is so
smal|l that the business which the sons of the

1st and 2n Petitioners intend to start cannot
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be started in such a small prem ses. The
Appel |l ate Court has expressed an opinion that
the business of Stationery and Cutlery cannot
be nore profitable than the Dbusiness of

selling |iquor.

11. The Courts below ignored the well
settled principle of law that a landlord is
the best Judge of his requirenents and it is
not for the Court or any one else to judge
requi renment pleaded by the [|andlord. As
stated earlier, in the plaint it is disclosed
that the 1st and 2" Petitioners were in the
| iquor business but essentially the need
pl eaded is of the adult sons of the 1st and 2nd
Petitioners. At this stage, it wll be
necessary to advert to the evidence on record.
The trial Court has referred to the evidence
of Nissar, the 2 wtness examned by the
Petitioners who has deposed that the 1st and 2nd
Petitioners are running their own |iquor

shops. It nust be noted here that even in the
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said evidence the need pleaded is of the sons
of the 1st and 2" Petitioners. He stated that
the son of the 1st Petitioner Bashir was
j obl ess, who has studied up to 4t" Std. and he
hi msel f has studied up to 12th Std. He stated
t hat he and Bashir intended to start
Stationery shop in the suit prem ses. He has
also stated that he has taken necessary
I nformati on about business from his friend,

who is in the said business.

12. The Courts bel ow have not recorded any
finding that there are other vacant prem ses
apart fromthe prem ses of the |liquor business
of the Petitioners available to the sons of 1st
and 2 Petitioners for starting their own
busi ness. The specific pleading is that apart
from the existing business of selling |iquor
which was run by the Petitioner Nos.1l and 2,
their respective sons desire to start a new
busi ness of sale of stationery etc. There is

no reason to hold that the requirenent of the
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sons of the 1st and 2" Petitioners has not been
established only because they were carrying on
busi ness of their respective fathers. There
Is no specific finding recorded by both the
Courts below that there are other prem ses
avai lable for the sons to start their own
busi ness. Avai l ability of prem ses where
| i quor business is carried on by the 1st and 2nd
Petitioners cannot defeat the requirenent of
their respective sons. Even assum ng that a
prem ses in possession of Bhishi Mndal are
avail able to the Petitioners, the requirenent
pl eaded is of sons of both the Petitioner Nos.
1 and 2. Apart from what is observed above,
in the further Affidavit dated 14th February,
2005 filed by N ssar, the son of the 2nd
Petitioner who was examned as 2 witness it

Is stated as under : -
| say that the suit shop is a shop at
the corner of the building in the
prime comercial area of the Sangli
Cty bhaving frontage on two sides.
Bashir-the petitioner No.1lA and nyself
wanted to start a stationery shop of

our own at the suit shop. | say that
today, three sons of Petitioner No.lA-
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Bashir nanely Sadige : aged about 26,
Inmman : aged about 23 and Mohsin
aged about 21 are wthout any
enpl oynent and are in need of sone
place to start business. However, in
Vi ew of respondent s’ retaining
possessi on and keeping it |ocked since
1998, the said shop is not at all
being used and the sanme is kept
vacant . | annex hereto xerox copies
of 3 photographs at Exhibit "A in
support of our case of the suit shop
being totally cl osed
There is no reply filed to the said Affidavit
by the Respondents. In ny view, the findings
recorded by the Courts below on the issue of
bona fide requirenent are conpletely illega
Iin as much as the said findings run contrary
to the well established |aw that the |andlord
Is the best Judge of his own requirenent.
There was no reason to hold that the bona fide
need of the sons of the 1st and 2 Petitioners
has not been established. There is nothing
wong if the said Bashir, N ssar and three
grown up sons of Bashir require suit premn ses

for starting their business of sale of

stationery, cutlery etc.
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13. At this stage, it nust be noted that
the mandatory requirenent of law in view of
Sub-section 2 of Section 13 of the said Act is
the determnation of issue of conparative
har dshi p. As far as the Appellate Court is
concerned, no finding has been recorded on the
I ssue of conparative hardship. As far as the
trial Court is concerned, there is a finding
recorded on the issue of conparative hardship
in favour of the Respondents. The Appellate
Court is the final Court of facts which has
not recorded a finding on the issue of
conparative hardship. As far as the
conparative hardship is concerned, subsequent
events have been pleaded in the additional
Affidavits filed by the Petitioners. It will
not be proper for the Wit Court to record a
finding on the issue of conparative hardship
especially when the Appellate court has not
recorded any finding. Therefore, a finding
will have to be invited from the Courts bel ow

on the said issue by keeping the Petition
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pendi ng.

14. That takes ne for consideration of the
other grounds which are set wup by the
Petitioners. As far as the ground of sub-
letting is concerned, one controversy which is
addressed to by both the Courts below is based
on the contention of the Respondents that the
1st  Defendant/1st Respondent is not a sole
tenant but tenancy is of the famly of the
Respondents. Before dealing with the issue of
sub-letting this issue wll have to be dealt
wth in as much as this issue has a direct
bearing on the issue of conparative hardship
In as much as what is required to be assessed
Is the hardship which may be caused to the

t enant .

15. The specific case nmade out by the
Petitioners in the plaint is of creation of a
fresh tenancy in favour of the 1st Respondent.

On this aspect, the 1st Petitioner, who stepped
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into witness box has stated that the suit
premses was let out to Kashim After his
death, tenancy was created in favour of one
Abdul bhai . The said Abdul bhai died and
t hereafter, t he shop was cl osed and
thereafter, a request was nmde by the 1st
Respondent that the suit premses be let out
to him According to the case of the 1st
Petitioner, the suit premses was let out to
the 1st Respondent at the rent of Rs.15/- per
nont h. In the exam nation-in-chief, there is
no specific docunent relied upon show ng
creation of tenancy in favour of the 1st
Respondent (1st Defendant). The w tness has
been cross examned on this aspect by the
| earned Counsel for the Respondents. The 1st
Petitioner was confronted wth the rent
recei pt dated 1st Cctober, 1967 in the evidence
and a suggestion was given to him that the
rent was being annually accepted fromthe said
Abdul and the 1st Respondent. The rent receipt

at Exhibit 67 which was shown in the cross
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examnation is in the nanme of Abdul Dada
Muj awar . The said receipt is for the period
from 1st October, 1966 to 30th Septenber, 1967.
According to the case mde out by the
Petitioners, tenancy was created in the nane
of the 1st Respondent in the year 1967. There
IS sonme cross examnation made by giving a
suggestion that the sons of Dada and Kashim
were |ooking after the business in the suit
prem ses. Before dealing with the findings
recorded by the Courts below on the said
I ssue, the evidence of the Respondents on the
said issue will have to be considered. The
Respondents exam ned Miusa, a son of Chandul al.
According to him the business was running in
the suit premses for last 70 to 80 years. He
relied upon the genealogy set out in the
Witten Statenent. He stated that initially
shop license was in the nane of Kashim and
after his demse, the license was in the nane
of Abdul and after the death of Abdul, the

license was in the nane of the 1st Respondent
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(Gul ab). Thereafter, he stated that the suit
shop belongs to Mijawar famly. He deni ed
that the suit premses was let out to the 1st
Respondent . He st at ed t hat al | t he
Respondents were residing together and there
Is no partition. On this aspect, the finding
of the Appellate Court will have to be dealt
wth. The Appellate Court has noted that the
Respondents are the legal heirs of Kashim and
that the Respondents have inherited property
of Kashim  The specific case nmade out in the
Witten Statenent has also been dealt with by
the Appellate Court. The Appellate Court
noted that the 1st and 27 Respondents were the
sons of Dadabhai and the business was standing
in the name of Kashim The | earned Judge
observed that in the year 1957 and thereafter,
It was but natural that the suit business
ought to have been carried on by Abdul. The
| earned Judge relied upon the adm ssions of
the 1st Petitioner that initially Kashim was

the tenant in the suit premses till the year
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1957. The |earned Judge observed that the
business was run from tinme to tinme by the
different nenbers of the Mijawar famly and
there was no evidence on record to show that
before alleged creation of tenancy in favour
of the 1st Respondent, the possession of the
suit prem ses was obtained by the Petitioners.
Therefore, a finding of fact was recorded that
the business which was admttedly started by
Kashim in the suit prem ses was continued by
the nenbers of Muyjawar famly. |In the absence
of any specific evidence adduced by the
Petitioners to show that in the year 1967, the
Petitioners had obtained possession of the
suit premses and thereby had created a fresh
tenancy in favour of the 1st Respondent, the
Appel l ate Court has negatived the contention
that it was only the 1st Respondent, who was
the tenant. In that context the Appellate
Court recorded a finding that there was no
question of sub-tenancy being <created in

favour of the 2M to 4th Respondents.
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16. The perusal of the Judgnent of the
Appel l ate Court shows that the evidence on
record on this aspect has been carefully
exam ned. It is material to note that the
specific case nade out in the plaint as well
as in the deposition of the 1st Petitioner was
that the suit premses was let out to the 1st
Respondent (1st Defendant) in the year 1967.
As pointed out earlier, rent receipt at
Exhi bi t 67 has been pr oduced by t he
Petitioners which shows that on 1st Cctober,
1966 Abdul paid rent for the period from 1st
Cct ober, 1966 to 30t" Septenber, 1967. There
IS no evidence adduced on record to show that
after demse of Kashim in the year 1957, a
fresh tenancy was created in favour of Dada or
thereafter, in the nane of Abdul. Chandul al
was the second son of Dada and the 1st
Respondent (CGulab) is the 3¢ son of Dada. | t
must be noted here that the case nmade out by

the 1st Petitioner in his deposition is that
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after the dem se of Kashim Abdul net him and
accordingly, the suit premses was let out to
him  The 2r Respondent (2 Defendant) is the
4th son of Dada. The 3¢ and 4th Respondents are
the sons of Chandul al. Even assuming that a
fresh tenancy was created in favour Dada after
dem se of Kashim there is no evidence on
record to show that tenancy cane to an end and
that after dem se of Abdul, a fresh tenancy
was created in the nane of the 1st Respondent.
In the cross examnation, the 1st Petitioner
admtted that Abdul died issueless and
Chandul al was a brother of Abdul. He admtted
t hat when Abdul was sick for a period of 2 to
3 years, the 1st Respondent was paying rent to
hi m In this context in absence of any
evidence to show that a fresh tenancy was
created in favour of the 1st Respondent, it is
not possible to accept that the 1st Respondent
had sub-let and/or unlawfully transferred the
suit premses to the 2M to 4th Respondents.

Therefore, to that extent the finding of the
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Appel late Court cannot be disturbed. The
Respondents are the |egal representatives of
the original tenant. The finding of the Trial
Court on the ground of non user rested on the
finding that only the 1st Respondent was the
t enant. Therefore, that finding is also

rightly set aside by the Appellate Court.

17. One nore issue which needs to be
considered is regarding the ground of arrears
of rent. The dispute is regarding service of
notice of demand which is a condition
precedent for filing a suit for possession.
The specific case nmade out in the plaint is
that though intimtion was issued of the
notice sent by R P.A D the 1st Respondent
declined to accept the service of notice. The
perusal of returned envel ope shows that there
are various renarks. Bel ow the remark N F ,
the dates nentioned are 17/6, 19/6 and 20/6.
On the top of the envelope, there is a renmark

that intimation was posted on 21st June, 1979
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and 28th June, 1979. The remark of refusa

all egedly recorded by postman is of 27t June,
1979. After the said remark, there is a
remark nmade on 28" June, 1979 regarding
posting of intimation. There is a remark that
the envelope was returned to sender on 27th
June, 1979. The said remark is inconsistent
wth the subsequent remark of 28th June, 1979
of the posting of an intimtion to the
addressee. The question of posting intinmation
did not arise after the envel ope was returned
to the sender. There is a categorical denial
of service of notice by the 1st Respondent.
Consi dering these factual aspects, there is a
concurrent fi ndi ng recor ded t hat t he
presunption of service stands rebutted. No
fault can be found with the said finding and
therefore, a decree could not have been passed

on the ground of arrears of rent.

18. Thus, the net result of the aforesaid

di scussion is that the bona fide need has been
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est abl i shed. As pointed out earlier, the
Appel l ate Court has not recorded any finding
on the issue of conparative hardship. An
opportunity deserves to be granted to both the
parties to |ead additional evidence on issue
of conparative hardship as there appear to be
subsequent events. I nstead of remanding the
matter, since the suit is of the year 1980 and
Wit Petition is of the year 1993, a finding
wll have to invited on the said issue from
the Trial Court which wll have to Dbe

certified by the Appellate Court.

19. Hence, | pass the follow ng Order.
(1) The findings in the inpugned
Judgnment and Decree on all grounds

except the ground of bona fide
requi rement are confirned.

(1) The finding of the Courts
below on the issue of bona fide
requi renent are quashed and set aside.
It is held that the Petitioners have
est abl i shed their bona fide
requirenent.

(i) The parties are directed to
appear before the learned 27 Joint
Cvil Judge (Junior Division), Sangl
on 5th July, 2010 at 11.00 A M
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(1v) The trial Judge wll permt
the parties to adduce further evidence
on the issue of conparative hardship.
After considering the evidence which
Is already on record and the further
evidence which nmay be adduced, the
trial Court will record a finding on
the 1issue of conparative hardship.
The said finding shall be recorded on
or before 30th Septenber, 2010. The
said finding shall be certified by the
District Court. The finding shall be
certified on or before 3¢ Decenber,
2010.

(v) R & P shall be forthwith sent
to the trial Court.

(vi) Copies of the findings shal
be made available to the |earned
Counsel appearing for the parties. It
will be open to the parties to file
objections to the findings. The

obj ections shall be filed in the form
of Affidavits.

(vii) Petition shall be placed on

board on 21st Decenber, 2010 under the
caption D rections

(A S.OKA, J.)



