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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION
WRIT PETITION NO.10069 OF 2023

Kerappa Dhondi Vhankhande Petitioner

Versus
Sukhdeo Gadgyappa Vhankhande and Ors. Respondents

Mr. Kishor Ajetrao, for Petitioner.

CORAM: N.J.JAMADAR, J.

DATE : 23 JANUARY 2025
P.C.
1. Heard the learned Counsel for the Petitioners.
2. The challenge in this Petition is to an order dated 27 January 2020
passed by the learned Civil Judge, Junior Division, Jat, Sangli, on an
application for amendment in the plaint (Exhibit 46), whereby the said
application came to be partly allowed.
3. Initially the Plaintiff instituted a suit for partition and separate
possession of the joint family property. It appears, during the pendency of the
suit, some of the parties entered into consent terms, and those consent terms
were filed before the Court. Subsequently, disputes arose between the
parties and few of the executants to the consent terms did not appear before
the Court and accept the consent terms. Thereupon, the Plaintiff filed an
application for amendment in the plaint to make averments consequent to the

said consent terms. In the intervening period, during the pendency of the suit,

certain properties were alienated. The Plaintiff was, thus, constrained to
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seek relief in respect of those alienations also.
4, Mr. Ajetrao, the learned Counsel for the Petitioner submitted that the
proposed amendment completely alters the nature of the suit. Initially, the suit
was for partition and separate possession. By the proposed amendment, the
Plaintiff is seeking the execution of the sale deed in favour of the Plaintiff by
cancelling the earlier Instrument dated 27 November 2017 and in the event of
default on the part of Defendant Nos.1 to 3 and 3a to 3c to execute the
instrument within the stipulated period, execution thereof by appointing an
officer of the Court. According to the learned Counsel for the Petitioner, the
suit for partition and separate possession now partakes the character of a suit
for specific performance of contract.
5. Mr. Ajetrao, the learned Counsel relied on a decision of the Supreme

Court in the case of Basavaraj V/s. Indira and Ors.* wherein it was, inter alia,

observed that when the suit was filed for partition and separate possession,
and by way of amendment, relief of declaration of the compromise decree
being null and void was sought, the same would certainly change the nature
of the suit and the same was impermissible.

6. It is trite, all amendments which are necessary to determine the real
guestions in controversy are required to be allowed, provided no irretrievable

prejudice is caused to the defendant. It is equally well settled that the Court is

1 (2024) 3 SCC 705
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required to take conscious cognizance of the subsequent events, during the
pendency of the proceedings.

7. In the case at hand, both the events, pressed into service by the
Plaintiff, namely, the alleged execution of the consent terms and the alienation
of the portions of the suit property, occurred during the pendency of the suit.
These subsequent events bear upon the determination of the rights and
liabilities of the parties. In that view of the matter, the learned Civil Judge was
justified in allowing the Plaintiff to amend the plaint.

8. The thrust of the submission of Mr. Ajetrao that the prayers in clause
11(e)(3) and (4) change the nature of the suit, does not merit acceptance as
the said prayers are in relation to the execution of the instrument on 27
November 2017. The Plaintiff is seeking a declaration that the said
instrument is void and not binding on the Plaintiff and the relief of cancellation
of the said instrument dated 27 November 2017 and execution of instrument
in favour of the Plaintiff by accepting consideration, necessary flows from the
relief of declaration. At any rate, to avoid the multiplicity of proceedings and
determine all questions in controversy between the parties, the proposed
amendment is necessary. Thus, | do not find any justifiable reason to
interfere with the impugned order.

9. The Writ Petition, thus, stands dismissed.

(N.J.JAMADAR, J.)
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