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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION
INTERIM APPLICATION NO.2625 OF 2023
IN
SECOND APPEAL (ST) NO.4938 OF 2023

Aappa Rama Kallole & Ors. ...Applicants
Versus
Annaso Shivappa Benichetge ...Respondent

Mr. Prajakt Arjunwadkar a/w. Mr. Prathamesh S. Hande, for the
Applicants.
Mr. Manoj A. Patil, for the Respondent.

CORAM: MADHAV J. JAMDAR, J.
DATED : 21*JULY 2025
P C.:

1. Heard Mr. Arjunwadkar, learned Counsel appearing for the
Applicants and Mr. Patil, learned Counsel appearing for the

Respondents.

2.  The relief sought in the Interim Application is to condone the
delay of about 6 years 8 months in filing the Second Appeal. The

main reasons are set out in paragraph No.5, which reads as under:

5. Applicants state that though impugned Judgment
of the Trial Court was passed in 2016 due to legal
advice received to him they thought fit wrongly to
prosecute execution proceedings before the
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Revenue Authorities in respect of finalisation of
partition chart. Applicants were wrongly advised to
raise a dispute before the Revenue Authorities only.
Applicants state that keeping faith and trust on
whatever legal advise received to them they only
prosecuted before Tahsildar and SDO in partition
Appeal in the meantime. Applicants were ignorant
of the fact that Revenue Authorities are merely
required to execute the decree of the Civil Court
and they have no rights to consider merits and
demerits in respect of averments of partition raised
in a civil suit. Applicants state that since Appellate
Court while recording finding on issue no. 3 was
pleased to observe that, Respondent is not entitled
for convenient allotment of east-west stripe out of
suit property bearing Gat No. 947. Applicants state
that since negative finding was recorded by
Appellate Court in respect of issue no. 3, they were
under belief that present arrangement of cultivation
will not be disturbed save and except Respondent
will be provided an approach to his western strip as
claimed in the Plaint filed in R.C.S. No. 36 of 2010.
Applicants state that despite giving direction and
findings by Civil Court, TILR is in a haste to effect
partition in east-west direction affecting rights and
cultivation of Applicants. Taking overall view
Applicants realised to challenge impugned
Judgment of Appellate Court in R.C.S. No. 33 of
2013

(Emphasis added)

3.  Thus, for a huge delay of 6 years 8 months the reason given
is that due to the legal advice received by the Applicants, the
Applicants thought fit wrongly to prosecute the execution
proceedings before the Revenue Authorities in respect of

finalization of the partition chart. It has been stated that the
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Applicants have been wrongly advised to raise a dispute before the
Revenue Authorities and the Applicants have trusted on whatever
legal advise received to them and they only prosecuted before the

Tahsildar and SDO in partition Appeal in the meantime.

4. However, perusal of the record shows that Regular Civil Suit
No.36 of 2010 has been filed before the learned Civil Judge Junior
Division, Kurundwad by the Respondent i.e. original Plaintiff
seeking partition. The prayers in the said suit are set out herein

below for ready reference:

“37) FrET ATl FetEr ST e5F & <3% al. b/e/ ey T
ERETATTATTT so Y311 [8FTT JSF ElgT (Hesu=T gHTITAT
BT

F) vFFdl T ge% [evArd [ET STHUT—IT ITTT T
JeF UFt gigT et a =T Sy aety fferar.”

S. Thus, it is very clear that the suit has been filed seeking
partition by the Plaintiff as per the registered Sale Deed dated 7™
July 1975. The suit has been filed in the year 2010 inter alia

raising the following contentions in paragraph No.2:

2. HIXE €YU MeNT fHedhd & q& TET T Hiewdles,
& AT Hiceiles, AFTETS ¥, AT Hoeiles Ji=aT ATl
FfErEr=ar grAr. TS Y THT FieAAles, & TAT
FetiTes T S& AT died e AT=AT [EEdIe GATSE Yo AT
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AET T ¢ HAT [oed @ RN alE
9.19.9% \9y T T, TEAT WET AqAT HAGH ATLIHTI HThIT
BT ATa =T ATa=ET 1S \9/42 T ATAAT Aol T8, av
qigeer qi e TS 3TSIT AT diveAles q AT TAT
T feear fusia T deeiles @ TSI ATIT
HeciTes AT TN, T WX&T [aoier 3], SAT=ATaT Arar=
e \9%?;;\@'& HATAAT 2TTE. Wﬁ‘ﬂﬁ‘?@ﬂﬁ%ﬁﬂﬁ‘
AT HHEFETC AMMICAT AU TEaTe HLar. Wy
T Iq: AR arevar sreedr e, e

FLEAL q1E AT 51 A9 FIEaTE=3T Adqd av=aa? aae
81 AN Tad. arar mwa‘ﬁﬁ?ﬁﬁ‘ﬁ
TEAT. % Waarer & T qgard. IET

ST=AT AT=AT qreATd qU AT F AR, a9 qaT
T Y9 ANE ST AEET HIST T AT Wl S
[EEEENE Jedal T dgaed [Hau evas s,
AT A e faTei &0 iaarsr aqw A&l
@ﬁm FE  gfgare SS9 Enﬁur %‘I‘J‘]‘ Rl
ERGEIETE] T e, 9T (rdiT aei @ar diiol o
AT a1c|<|~=|| STHIT dedh BT ST A [BEIECED
TS SR EIURIAT AT qOEqadT &TaT Fedl
ANTd

(Emphasis added)

Thus, what is contended by the Plaintiff is that the Plaintiff has
purchased 40 R undivided share out of the suit property i.e. totally
admeasuring 79 R. There are frequent changes in the occupancy of
the land and therefore, the suit has been filed for partition and
separate possession and also contending that the benefit of the
road be given to all the co-owners and therefore the relief sought is
that as far as possible, the land adjoining the road to some extent
be allotted in favour of the Plaintiff i.e. the Respondent. In the said

suit, the present Applicants i.e. Defendant Nos.1 to 3 filed written
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statement inter alia accepting that the Plaintiff has purchased 40 R
area out of 79 R area of the suit land. It has been further
contended that there is oral partition between the Plaintiff and the
Defendants in the year 1986. The learned Trial Court dismissed the
suit. The learned Appellate Court has set aside the said decree and
modified the same by directing that the Plaintiff is entitled for

partition and separate possession to the extent of 40 R.

6. Thus, it is clear that the decree passed by the learned
Appellate Court is in consonance with the registered Sale Deed
dated 7™ July 1975, by which the Respondent i.e. Plaintiff has
purchased 40 R land out of the suit property consisting of 79R. The
suit which has been filed before the learned Trial Court is seeking
specific prayer. The Applicants have filed written statement
accepting that the Respondent has purchased 40R land out of total
land admeasuring 79 R land and only raised the contention

regarding oral partition of the year 1986.

7. It is also required to be noted that the present Second
Appeal has been filed after the Revenue Authorities have almost

finalized the partition of the land. Thus, in fact, perusal of the
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record shows that inspite of the decree passed by the learned
Appellate Court on 16™ March 2016 various objections are raised
before the Revenue Authorities in the execution of the decree and
after failure of the said effort, the Second Appeal is filed by giving
reasons for inordinate delay of more than 6 years that due to

wrong advice, execution proceedings were prosecuted.

8.  Another reason given for delay condonation is that due to
the decision on the point No.3 by the learned Appellate Court, the
Appeal was not filed. It is significant to note that in fact the said
point has been held against the Respondent, however partition

decree has been passed.

9.  Thus, it is clear that the Second Appeal is filed after delay of
6 years and 8 months with mala fide intention, after all the efforts

to delay the execution has been exhausted.

10. Mr. Arjunwadkar, learned Counsel appearing for the
Applicants has relied on the decision of the Supreme Court in the

case of Basawaraj vs. The Spl. Land Acquisition Officer ' and more

1 AIR 2014 SCC 746:2013 AIR SCW 6510
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particularly, on paragraph Nos.9 to 12. Although there is no
dispute about the proposition that expression sufficient cause
should be given liberal interpretation, however, in the facts and
circumstances of this case, it is very clear that the Applicants by
one method or other are denying right to the Respondent-Plaintiff
to enjoy 40 R land out of 79 R land of the suit property, which they
have purchased by registered Sale Deed dated 7™ July 1975.
Factual position on record clearly shows that the suit which has
been filed in the year 2010 has been finally decreed by the learned
First Appellate Court in the year 2016 and after the Revenue
Authorities have almost finalized the partition of the land, the
Second Appeal is filed after delay of about 6 years and 8 months.

Accordingly, delay application filed is not bona fide.

11. Thus, the Interim Application No.2625 of 2023 seeking delay
condonation is dismissed with costs.

12. As the Interim Application seeking delay condonation is
dismissed consequently, the Second Appeal and the Interim
Application (ST) No.2626 of 2023 seeking stay to the impugned

Judgment and decree is also disposed of.

[MADHAV J. JAMDAR, J.]
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