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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETITION NO.3912 OF 2002

Maharashtra State Road Transport Corporation

having its office at Vahatuk Bhavan,

Dr. A. Nair Marg, Bellasis Road,

Bombay Central, Bombay — 400 008. ....Petitioner

V/S

Dattatraya Kisanrao Zalke
R/o. 817, Shaniwar Peth, Satara. ....Respondent

Mr. P.M. Bhansali with Ms. Dharini Jain for the Petitioner.

Mr. Vishal M. Dhamal i/b Mr. Mohan N. Dhamal for
Respondent.

CORAM : SANDEEP V. MARNE, J.
RESERVED ON : 27 MARCH 2025.
PRONOUNCED ON: 02 APRIL 2025.

JUDGMENT:

1. Maharashtra State Road Transport Corporation (MSRTC)
has filed this Petition challenging judgment and order dated 2
November 2001 passed by Member, Industrial Court, Satara,
allowing Revision Application (ULP) No.10 of 2000 and setting
aside the judgment and order dated 25 October 1999 passed by
Judge, Labour Court, Satara, in Complaint (ULP) No0.95 of 1995.
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The Labour Court had dismissed the Complaint challenging
order of dismissal of the Respondent. The Industrial Court has
reversed the order passed by the Labour Court and has directed
reinstatement of the Respondent with continuity of service, but

without backwages.

2. Briefly stated, facts of the case are that Respondent was
appointed as a Conductor in the services of Petitioner- MSRTC,
since 16 August 1982 and was made permanent on 16 August
1991. On 17 November 1994 he was deployed on City Bus
No0.3692 plying from Deogaon to Rajwada within Satara City.
The bus was checked by the checking team and it is the case of
Petitioner- MSRTC that one lady passenger had paid Rs.1.75 for
purchase of ticket at the boarding point to the Respondent who
had failed to issue her ticket. Four more passengers had paid
Rs.9.25 towards fare to the Respondent who had not issued them
tickets. Another group three passengers had paid Rs.5.25 to the
Respondent and were not issued any tickets. It is alleged that out
of 24 passengers in the bus, tickets were not issued to eight
passengers though amount of fare was collected from them. It
was further alleged that Respondent was detected with excess
cash of Rs.22/-. This is how allegation of misappropriation of
amount of Rs. 38.25 was levelled against the Respondent.
Chargesheet was issued to him under clauses 7C and 12B of
Schedule-A of Discipline and Appeal Procedure. After holding
enquiry, punishment of dismissal from service was imposed on
the Respondent by order dated 21 July 1995 with effect from 22
July 1995.
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3. Respondent filed Complaint (ULP) No.95 of 1995 before
Labour Court, Satara. Before the Labour Court, Respondent
admitted fairness in the enquiry but contended that the findings
of the Enquiry Officer were perverse. The Labour Court
accordingly considered the evidence recorded in the enquiry
proceedings and held that the findings of the Enquiry Officer
were not perverse. The Labour Court therefore proceeded to
dismiss the Complaint by judgment and order dated 25 October
1999.

4. Respondent filed Revision Application (ULP) No.10 of 2000
before Industrial Court, Satara, challenging order of Labour
Court dated 25 October 1999. The Industrial Court proceeded to
allow the Revision preferred by the Respondent and set aside the
order passed by the Labour Court. Respondent was directed to
be reinstated in service with continuity of service, but without
backwages. Petitioner-MSRTC is aggrieved by order dated 2
November 2001 passed by Industrial Court and has filed the

present Petition.

5. The Petition came to be admitted by order dated 31 July
2002 and the order passed by the Industrial Court came to be
stayed. Respondent filed Letters Patents Appeal No0.372 of 2002
(LPA) challenging order dated 31 July 2002 passed by the
learned Single Judge of this Court. The LPA came to be
dismissed for default by order dated 10 September 2007.
Respondent filed Civil Application No.2474 of 2011 for payment
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of last drawn wages under Section 17B of the Industrial
Disputes Act, 1947 (ID Act) which came to be dismissed by order
dated 10 July 2013.

6. The Petition is called out for final hearing.

7. Ms. Bhansali, the learned counsel appearing for Petitioner-
MSRTC would submit that the Industrial Court has grossly
erred in setting aside the well-reasoned judgment and order
passed by the Labour Court. She would submit that once the
enquiry was held to be fair and proper, the Labour Court was
entitled to consider findings of the Enquiry Officer in the light of
evidence appearing on record. That Respondent faced grave
charge of misappropriating amount of Rs.38.25 which
misconduct is erroneously treated by Industrial Court as a
misconduct of minor and technical character. She would submit
that Respondent is found to have indulged in corrupt practices
and the misconduct is grave in nature which clearly warranted
punishment of dismissal from service. That the Industrial Court
has erred in holding that the punishment of dismissal was
shockingly disproportionate. That past record of Respondent

becomes irrelevant once he is found guilty of grave misconduct.

8. Ms. Bhansali would further submit that one of the
witnesses examined by the Respondent himself deposed before
the Labour Court that ticket was not issued despite payment of
fare to the Respondent. That even if non-issuance of ticket to one
passenger after collecting fare is proved, the employer is justified
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in imposing the punishment of dismissal. That hearsay evidence
is acceptable in domestic enquiry. That therefore evidence of
checker, who has recorded statements of passengers is
admissible in evidence. She would therefore submit that
sufficient evidence was available on record before the Enquiry

Officer for holding Respondent guilty of misconduct.

9. Ms. Bhansali would further submit that the Industrial
Court has erred in holding that the Labour Court has acted as
an Appellate Authority by re-appreciating the evidence. She
would submit that the evidence before the Labour Court was led
by Respondent and therefore the Labour Court cannot be faulted
for taking into consideration the said evidence. That even
otherwise, the evidence on record before the Enquiry Officer was
sufficient. That the Industrial Court has erred in holding that
finding drawn by the Enquiry Officer could not be held as
findings. She would submit that the Enquiry Officer has
recorded cogent findings in his report after taking into
consideration the evidence on record. She would therefore submit
that the order passed by the Industrial Court is thus clearly

unsustainable and liable to be set aside.

10. The Petition is opposed by Mr. Dhamal, the learned counsel
appearing for Respondent. He would submit that the Industrial
Court has correctly set aside erroneous order passed by the
Labour Court. That the Industrial Court has rightly appreciated
the position that the Enquiry Officer did not record any findings
in his report and that the Labour Court had not even taken
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pains of considering the nature of findings recorded by the
Enquiry Officer for holding the charge as established. That
instead of confining its consideration to the correctness of
findings recorded by Enquiry Officer, the Labour Court had
erroneously undertaken the exercise of re-appreciation of
evidence and thereby the Labour Court committed gross
jurisdictional error. That Respondent is implicated in false
allegations, which was borne out after examination of witnesses/
passengers in the inquiry by Respondent. That all passengers,
except one, falsified the theory of the Respondent about non-
issuance of tickets despite acceptance of fare amount. In respect
of one passenger who deposed in the inquiry about non-issuance
of ticket, was the one who could not be issued ticket on account of
heavy rush in the bus. That Respondent was functioning as
Conductor in the city bus having stops at short distance and it
was impossible that tickets were instantly issued to every
passenger who boarded the bus. That Respondent was in the
process of issuing ticket to that one passenger and before
issuance of ticket, the checking team drew erroneous inference of
pocketing of fare amount by the Respondent. He would submit
that the case does not involve misappropriation but mere delay
in issuance of ticket to one passenger from whom fare was
allegedly accepted. That therefore the Industrial Court has
rightly held the punishment of dismissal to be shockingly
disproportionate to the proved misconduct. That past record of
Respondent is unblemished. That the Enquiry Officer had
erroneously relied on alleged statements of the witnesses whose
statements were procured as per the desire of the checker. That
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ultimately most of the witnesses did not stand by the alleged
statement before the Labour Court. That the passengers were
deliberately not called in the enquiry out of fear of being exposed
and it was Respondent who finally called in the inquiry and each
one of them, except one, denied the theory of non-issuance of
ticket despite payment of fare. He would therefore pray for

dismissal of the Petition.

11.  Rival contentions of parties now fall for my consideration.

12. Respondent faced twin charges of failure to issue tickets to
passengers despite acceptance of fare and being detected with
excess cash of Rs.22/-. Charge-sheet dated 21 November 1994
was issued alleging misconduct under clauses 7(c) and 12(b) of
the Schedule-‘A’ of Discipline and Appeal Procedure of MSRTC.
Under clause 7(c), the misconduct is 'failure to issue a ticket to a
passenger by a Conductor after recovery of fare'. The misconduct
under clause 12(b) relates to 'fraud, dishonesty or
misappropriation in connection with the business or property of
the Corporation'. Respondent was suspended by order dated 19
November 1994. In the charge-sheet dated 21 November 1994 it
was alleged that the bus in which Respondent was deployed as
Conductor on 17 November 1994 was checked at Aristocrat and

was found that -

(i) one lady passenger Dhrupada Bajirao Bhosale was
travelling from Degaon to Aristocrat and paid Rs.1.75 to the
Respondent immediately after boarding the bus till checking of
the bus, Respondent had failed to issue her ticket.
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(i1)) that passenger Shantaram Pawar was travelling from
Degaon to Degaon Patta without ticket alongwith three other
passengers Baba Rama Salunkhe, B.B. Yadav and Pushpa B.
Yadav from Degaon to Rajwada without ticket. The said
passengers had paid Rs.9.25 to Respondent at Degaon but
Respondent failed to issue them tickets till the bus was checked,

(iii) that passengers Dattatray Ganpati Shedge, Vishnu
Bapurao Bhosale and Pandurang Ganpati Khandjode were
found to be travelling from Cooperfoundry to Powai Naka
without ticket though they had paid amount of Rs.5.25 to the
Respondent who had failed to issue them tickets till checking of
the bus.

13. Additionally, it was also alleged that Respondent was
detected with excess cash of Rs.22/-. Respondent denied the
charges by reply dated 26 November 1994 taking a defence that
he was in the process of issuance of tickets and that the Checker
threatened him and the passengers and recorded their
statements. He also took a defence that the distance from
Degaon to Aristocrat (where bus was checked) was hardly 1'% to
2 k.m. and that there was rush in the bus. Inquiy was conducted
on account of denial of charges by the Respondent. Before the
Enquiry Officer, statements of the passengers recorded by the
Checker were relied upon. In the enquiry the Inspector/Checker
was examined. It appears that at the instance of the Respondent,
the passengers were examined in the enquiry and most of the
passengers denied having paid the amount of the fare to the
Respondent. However, one witness deposed before the Enquiry
Officer that despite payment of the fare, the ticket was not issued
by the Respondent.
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14. The Enquiry Officer submitted his report holding that the
Respondent  had actually admitted misappropriation
immediately after checking of the bus and had also signed the
statements of the passengers. The report of the Enquiry Officer
is not very elaborate and does not discuss the evidence of
passengers examined at the instance of the Respondent. It would
be apposite to reproduce the relevant findings of the Enquiry

Officer in his report.

YRGS  BRIGUT Bl AIaRdd Il THe  gAEuidless  GaR
SIS HIER JTaT Ie5C qUTHUNI s YA aTaehral TSR, HaTail aTgerl
GG 19 IT HaldR AR F_dT Tlesies e FIE BT,

AT JF <G o ISMaTSl SN eR el ¢ varsht fomrfafee emacses.
T Hafd YARIHTS AT8Db dies T8, I UehTd Ol AR STRTeoT o
TR, 9 Geddestd g AT fSpIult qesedn SaTRieT U B fafde ot
R, T PURBI-S! IV THST 3 YATIHTE! argp™ fdfde et Feadtt. Yy
TATRIHT STURN et quwid fafde = <07 amed argdrar STUgRmT 8 TE
e 1. et Bar e gfafedir sreare @ier i fhar U9 o
fifdhe 1 SUeeee Hic GSRIT BRAT 3T AT8l. AR 6P d 939 g 8
TR, ALY TEDIE! ATER Tl . U3 .23/~ 7 T TSB! 3Te.
3TETT ATEDHIT Y. HEMHSwIeIT Hdd 30T AT ared ATl i1 Y. TEHSered]

AT TSt (FSHIRT) BT HROT T 78U HRUT SRATATIR STAT IT.”

15.  The Enquiry Officer’s report thus did not consider the
evidence of passengers, who had denied -correctness of
statements recorded by the Inspector/Checker. The Industrial
Court has rightly held that the Enquiry Officer had not applied
his mind to the evidence on record and had failed to discuss the

evidence, which was adduced by the Respondent.

16. Though it is correct that the Enquiry Officer ought to have

discussed the entire evidence on record in his report at the time
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of recording the finding of guilt, the issue is whether failure on
the part of the Enquiry Officer to do so would render the finding
of the guilt as vitiated? There is discrepancy in the statements
given by passengers at the time of checking of the bus and
statements made by them during the course of evidence before
the Enquiry Officer. However, one witness has stood by the
statement recorded by the Inspector/Checker. Even before
Enquiry Officer, the said passenger confirmed the position that
he was not issued ticket despite being paid fare to the
Respondent. It would be necessary to consider the evidence of

that passenger P.G. Khandjode:

" fR17/11/94 S BigT BIS W TaT BRI Bldr?
3. PRG-I J UGS AT W HaNE deid sIdl.

. 17/11/94 T SETETd Ii8dr™ UJdh! 9. 04 YA U9 X5 e
U R fAdhie iR ATE) 3T Ieih: P31 e T SIS 37TS B2

3. B IR IR,

. 3o fifde &1 8 3BT ATel?
i o 31 T8UId 31gAT d 2al T 3 TS,

17. Thus one of the passengers, examined by Respondent
himself, deposed before the inquiry officer that despite payment
of fare and demanding the ticket, Respondent avoided to issue
the same. Therefore, even if Respondent was to be exonerated in
respect of allegation of non-issuance of tickets to other
passengers, finding of guilt with regard to two elements of

charge are required to be upheld viz. (i) non-issuance of ticket to
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one passenger despite collection of fare, and (ii) detection of
Rs.22/- excess in the cash. Therefore, mere disowning of
statements by other passengers would not come to the rescue of
the Respondent, where finding of guilt pertaining to the above

two elements of charges can be sustained.

18. Even if the charge of non-issuance of ticket to one
passenger despite collection of fare is found to be proved, the
same would constitute grave misconduct. The charge of being
detected with Rs.22/- excess is also of grave nature. The said
charge of detection of excess cash is required to be considered in
the light of the allegation of non-issuance of tickets to several
passengers despite collection of fare from them. In my view
therefore, Respondent cannot be exonerated completely in the
light of evidence of Checker about detection of excess cash and of
one passenger about failure to issue ticket despite collection of

fare.

19. The Industrial Court had grossly erred in holding that
misconduct was of minor and technical in nature. The Industrial
Court has recorded following findings on the issue of gravity of

misconduct:

“The revision petitioner has claimed reinstatement with continuity of
service and full back-wages and it is argued on behalf of the revision
petitioner that the misconduct committed by the revision petitioner
is of a minor and technical character. The punishment of the
dismissal is a shockingly disproportionate punishment. The past
report of the conductor is an unblemished. After considering the
misconduct, I am also of the view that the punishment of the
dismissal is of a shockingly disproportionate punishment, but at the
same time the conductor will not be entitled for the back-wages,
because for the technical ground the revision petitioner requires to
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be reinstated. Under such circumstances the denial of the back-wages

will be a proper punishment to the revision petitioner for the

technical misconduct, committed by the revision petitioner.”
20. In my view, the above findings recorded by the Industrial
Court on the issue of gravity of misconduct are -clearly
unsustainable. In fact, the Industrial Court has contradicted
itself by holding that Petitioner-MSRTC has failed to prove
misconduct in the Departmental Enquiry and further recording
a finding of punishment being shockingly disproportionate. If the
misconduct was not established, there was no question of
punishing the Respondent and therefore it was unnecessary to
go into issue of gravity of misconduct. Leaving aside the
apparent contradiction in the approach of the Industrial Court,
I proceed to examine whether the findings recorded on the issue
of gravity of misconduct by the Industrial Court are sustainable,
considering the position that two elements of charge, as

discussed above, are found to be proved against the Respondent.

21. Non-issuance of ticket by Conductor to a passenger after
collecting fare from him constitutes a misconduct under clause
7(c) of Schedule-A to Discipline and Appeal Procedure of
MSRTC. Under Proviso to Rule 7 to the Discipline and Appeal
Procedure, punishment of discharge or dismissal from service is
required to be imposed, if misconduct under Items 4, 7(a) to (j),
12(a) and (b), 39 and 42 of Schedule-A to the Discipline and
Appeal Procedure is established:

“Provided that the ‘punishment for any of the acts of misconduct
mentioned at Items 4, 7(a) to (j), 12(a) and (b), 39, 42 of the Schedule
‘A’ shall be either discharge or dismissal from services of the
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Corporation. While awarding punishment for the default under these
types of misconducts, the Competent Authority shall ensure that the
guilt of the employee charged is conclusively proved on the basis of
available evidence and the specific instructions issued from time to
time by the Administration are scrupulously followed.”

22. In the present case, the charge of non-issuance of ticket
despite collection of fare to one passenger is conclusively
established on the basis of evidence led by the said passenger,
though he is examined by the Respondent. Such act of non-
issuance of ticket despite collection of fare, coupled with
detection of Rs.22/- excess would also amount to
misappropriation within the meaning of Item 12(b) of the
Schedule-A to the Discipline and Appeal Procedure. Since
misconduct under 7(c) and 12(b) are already classified as grave
misconducts worthy of imposition of punishment of discharge or
dismissal from services, the Industrial Tribunal has erred in
treating the said misconduct as minor and of technical nature.
The rules framed by Petitioner-MSRTC mandate imposition of
punishment of discharge or dismissal from service against
Conductor who is found guilty of misconduct under Item 7(c).
Additionally, @ Respondent is also found guilty of
misrepresentation under Item 12(b). Therefore, the Industrial
Court could not have held that the punishment of dismissal was

shockingly disproportionate.

23. Even independent of the proviso to Rule 7 of Discipline and
Appeal Procedure of MSRTC, the misconduct on the part of
Conductor in pocketing the amount of fare by not issuing ticket
to a passenger otherwise constitutes a grave misconduct capable
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of infliction of major penalty of dismissal from service. The
combined effect of proof of charge of non-issuance of ticket to
passenger despite collection of fare and detection of Rs.22/-
excess would clearly amount to misappropriation on the part of a
Conductor. Such misconduct can, by no stretch of imagination, be
treated as a minor misconduct or misconduct of technical
nature as erroneously held by the Industrial Court. Once
misappropriation is proved, the amount of misappropriation
becomes irrelevant. Here it would be apposite to refer the
judgment of the Apex Court in Janatha Bazar (South Kanera
Central Co-operative Wholesale Stores Limited) & Ors. vs.
Secretary, Sahakari Noukarara Sangh & Ors.,” in which it
is held that the quantum of amount of misappropriation is
irrelevant factor and that once employee is found to have
indulged in misconduct of misappropriation, dismissal from
service is the only punishment available. The Apex Court also
held that in case of proved misappropriation, there is no question
of considering past record. The Apex Court held in paragraphs 3,

6 and 8 as under:

“3.  The question involved in these appeals is - whether the High
Court was justified in confirming the order passed by the Labour
Court reinstating the respondent workmen with 25% back wages in
spite of specific finding of fact that the charges of breach of trust and
misappropriation of goods for the value given in the said charges had
been clearly established. Apparently, it would be an unjustified
direction to reinstate an employee against whom charge of
misappropriation is established. A proved act of misappropriation
cannot be taken lightly even though a number of such
misappropriation cases remain undisclosed and such employees or
others amass wealth by such means. In any case, misappropriation
cannot be rewarded or legalised by reinstatement in service with full
or part of back wages.

1 (2000) 7 SCC 517
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6. As stated above, the learned Single Judge and the Division
Bench in writ appeals confirmed the findings given by the Labour
Court that charges against the workmen for breach of trust and
misappropriation of funds entrusted to them for the value mentioned
in the charge-sheet had been established. After giving the said
findings, in our view, the Labour Court materially erred in setting
aside the order passed by the management removing the workmen
from service and reinstating them with 25% back wages. Once an act
of misappropriation is proved, maybe for a small or large amount,
there is no question of showing uncalled-for sympathy and
reinstating the employees in service. Law on this point is well settled.
(Re: Municipal Committee, Bahadurgarh v. Krishnan Behari. (1996)
2 SCC 714 : 1996 SCC (L&S) 539 : (1996) 33 ATC 238) In U.P. SRTC
vs Basudeo Chaudhary (1997) 11 SCC 370 : 1998 SCC (L&S) 155,
this Court set aside the judgment passed by the High Court in a case
where a conductor serving with U.P. State Road Transport
Corporation was removed from service on the ground that the alleged
misconduct of the conductor was an attempt to cause loss of Rs.65 to
the Corporation by issuing tickets to 23 passengers for a sum of
Rs.2.35 but recovering @ Rs 5.35 per head and also by making entry
in the waybill as having received the amount of Rs 2.35, which figure
was subsequently altered to Rs 2.85. The Court held that it was not
possible to say that the Corporation removing the conductor from
service has imposed a punishment which is disproportionate to his
misconduct. Similarly in Punjab Dairy Development Corpn. Lid. v.
Kala Singh, (1997) 6 SCC 159 : 1997 SCC (L&S) 1434, this Court
considered the case of a workman who was working as a Dairy
Helper-cum-Cleaner for collecting milk from various centres and was
charged for the misconduct that he inflated the quantum of milk
supplies in the milk centres and also inflated the quality of fat
contents where there were less fat contents. The Court held (at SCC
pp. 161-62, para 4) that in view of the proof of misconduct a
necessary consequence will be that the management had lost
confidence that the workman would truthfully and faithfully carry on
his duties and consequently the Labour Court rightly declined to
exercise the power under Section 11-A of the ID Act to grant relief
with minor penalty.

8. In case of proved misappropriation, in our view, there is
no question of considering past record. It is the discretion of the
employer to consider the same in appropriate cases, but the Labour
Court cannot substitute the penalty imposed by the employer in such
cases. “

In Managing Director, North East Karnataka Road

Transport Corporation vs. K. Murthi®, the Apex Court dealt

2 2006 (12) SCC 570
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with case of bus conductor carrying passengers without tickets.

The Apex Court held in paragraphs 8 and 9 as under:

katkam

“8.  The learned counsel for the appellant, at the time of hearing,
placed strong reliance on the two decisions of this Court, one in
Regional Manager, Rajasthan SRTC v. Ghanshyam Sharma, (2002)
10 SCC 330 : 2003 SCC (L&S) 714 which was also a case of bus
conductor carrying passengers without issuing tickets. This Court, in
the above case, held that carrying the passengers without tickets
amounts to dishonesty or grave negligence and for such misconduct
punishment of removal from service is justified. This Court also
further observed that the Labour Court was not justified in directing
the reinstatement with continuity of service but without back wages.
This Court has also relied upon a judgment in Karnataka SRTC v.
B.S. Hullikatti, (2001) 2 SCC 574 : 2001 SCC (L&S) 469. In the said
judgment, this Court has held that in such cases where the bus
conductors carry passengers without ticket or issue tickets at a rate
less than the proper rate, the said acts would inter alia amount to
either being a case of dishonesty or of gross negligence and such
conductors were not fit to be retained in service because such
inaction or action on the part of the conductors results in financial
loss to the Road Transport Corporation. This Court has also observed
that in cases like the present, orders of dismissal should not be set
aside. The learned counsel for the appellant also cited Divisional
Controller, NE.K.R.T.C. v. H. Amaresh, (2006) 6 SCC 187 : 2006 SCC
(L&S) 1290. In this case, this Court was considering the case of
misappropriation of a small amount of State Road Transport
Corporation's fund by a conductor and held it a grave act of
misconduct, which resulted in financial loss to the Corporation. This
Court also held that punishment of dismissal from service awarded
by the disciplinary authority did not call for any interference by the
Labour Court or the High Court and hence the order of
reinstatement passed by the High Court was set aside. This Court
also in a catena of decisions held that the Tribunal should not sit in
appeal over the decision of any employer unless there exists a
statutory provision in this behalf. This Court also observed that the
High Court gets jurisdiction to interfere with the punishment in the
exercise of its jurisdiction under Article 226 of the Constitution only
when it finds that the punishment imposed is shockingly
disproportionate to the charges proved.

9. In the instant case, the position held by the employee
(conductor) is one of faith and trust. A conductor holds the post of
trust. A person guilty of breach of trust should be imposed
punishment of removal from service. The respondent's conduct in not
collecting the requisite fare at the designated place from persons who
had travelled were in violation of various regulations contained in
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the provisions of the Karnataka State Road Transport Corporation
Servants (Conduct and Discipline) Regulations, 1971.”

25. Considering the sound exposition of law in the above
judgments, in my view, the misconduct of failure to issue ticket
to even one passenger despite recovery of fare would constitute
grave misconduct. The Industrial Court has grossly erred in
holding that the misconduct committed by the Respondent is
minor and technical in nature. It is well settled position of law
that Courts and Tribunals cannot interfere in the quantum of
penalty unless the punishment is found to be shockingly
disproportionate to the misconduct proved. Since the proved
misconduct is of grave nature, there was no warrant for
interference in the punishment by invoking the principle of

proportionality.

26. Considering the overall conspectus of the case, I am of the
view that the Industrial Court has grossly erred in reversing the
order passed by the Labour Court. Though not all, two elements
of charge are clearly proved against Respondent and the same
constitutes grave misconduct justifying punishment of dismissal
from service. The impugned judgment and order passed by the

Industrial Court is thus indefensible and liable to be set aside.

27. The Petition succeeds and I proceed to pass the following
order:
Judgment and order dated 2 November 2001 passed by

Member, Industrial Court, Satara in Revision Application
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(ULP) No.10 of 2000 is set aside and judgment and order
dated 25 October 1999 passed by Judge, Labour Court,
Satara in Complaint (ULP) No0.95 of 1995 is confirmed.

28.  Writ Petition is allowed in above terms. Rule is made

absolute. There shall be no order as to costs.

(SANDEEP V. MARNIE, dJ.)
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