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1. The Court: The subject appeal is directed against the order dated September 18,
2025, passed by a Single Bench of this Court.

2. The grievance of the writ petitioner/appellant before the Single Bench of this
Court is that the private respondent has, under a reconstruction plan sanctioned

by the KMC, effected construction and changed the nature and character of the
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property. The appellant is the shareholder of the landlord of the property. It is
submitted that the appellant was kept completely in the dark about the
reconstruction plan.
Before that, on March 20, 2025, in an appeal preferred by the appellant against
an order passed in WPO/909/2024, the Special Officer (Building) was directed to
entertain the grievance and/or representation of the appellant and to dispose of
the proceeding under section 400(1) of the KMC Act, 1980 without affording an
opportunity to the appellant. The Special Officer(Building) has passed an order
dated April 4, 2025 without hearing the appellant.
Alleging contempt of the order dated March 20, 2025, the appellant moved the co-
ordinate Bench under Article 215 of the Constitution of India in CC/91/2025.
The Division Bench, noting violation of its order, however, refused to exercise
powers under Article 215 of the Constitution of India and disposed of the
contempt application on July 11, 2025. Liberty was, however, given to the
appellant to approach the appropriate forum with liberty to raise all issues
including the issue of not being heard.
The writ petition in which the impugned order was passed on September 18,
2025 was filed on the ground that the Special Officer (Building) has violated the
statutory provisions. The Single Bench declined interference notwithstanding the
above and permitted the appellant to approach the Municipal Building Tribunal
in a statutory appeal.
Mr. Rudraman Bhattacharyya, learned Senior Counsel appearing for the
appellant, would argue by reference to the case of Whirlpool -vs- Registrar of

Trade Marks, reported in (1998) 8 SCC 1 and several subsequent decisions to
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argue that violation of statutory provisions and the principles of natural justice
are grounds for interference with an order passed by an authority under Article
226 of the Constitution of India, nothwithstanding availability of effective
alternative remedy in the nature of a statutory appeal.
This Court, however, notes that since a coordinate Bench has declined exercise of
powers under Article 215 of the Constitution of India notwithstanding being
aware of violation of statutory provisions and directions of Court by the Special
Officer(Building), it would be inappropriate for this Court to entertain the same
prayer under Article 226 of the Constitution of India of the appellant. It is now
well settled that remedy under Article 226 of the Constitution of India is
discretionary.
The appellant has sufficient leave from a coordinate Bench as also the Single
Bench to approach the statutory forum, i.e. the Municipal Building Tribunal with
regard to his grievances including an application under section 397 of the KMC
Act for changing the issuance of the reconstruction plan.
It is made clear that the appellant shall also be entitled to challenge the order
dated April 24, 2025, canvassing every point including filing application under
section 397 of the Act of 1980 before the Municipal Building Tribunal. It is also
made clear that the Tribunal shall proceed with the matter as expeditiously as
possible, preferably within a period of four months from date and dispose of the
appeal to be preferred by the appellant preferably within a period of ten days from

date.
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10. It is further made clear that issuance of building completion certificate shall not
stand in the way of the Building Tribunal from considering any illegality
committed by the private respondent and/or the officials of the KMC.

11. With the aforesaid observations, the appeal along with the connected application
stands disposed of.

12. Since the respondents have not used any affidavit to the stay application,
allegations, if any, contained in the said applic;ation shall be deemed not to have

been admitted by them.

(RAJASEKHAR MANTHA, J.)

(RAI CHATTOPADHYAY, J.)
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