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1. The present petition has been filed, inter alia,
challenging the order dated 21st January, 2024
issued by the respondent no.1 along with the
summary of the order thereof issued in DRC-07 dated
29th January, 2024 whereby, the respondents have
purported to make recovery of dues payable by the
petitioner, by invoking the provisions of Section
75(12) of the WBGST & CGST Act, 2017 (hereinafter
referred to as the “said Act”).
2. To understand the challenge in the petition, it is
necessary to note down certain facts. In the instant

case, a notice dated 10t May, 2024 was issued to the

petitioner demanding interest for delayed filing of



return in Form GSTR-3B, for an amount of Rs.
22,69,556/- in respect of the financial year 2018-
2019. The petitioner questions the aforesaid
determination. To morefully understand the issue,

the same is extracted hereinbelow:-
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REMINDER
CBIC DIN: 20240561WE0000111ECF Date: 10/05/2024
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M/s KUDDUS ALI CONSTRUCTION

MAHISHBATHANI, MAHISHBATHANI BALUATOLA, BARKOL, OLD MALDA, MALDA, WB-732128
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Please refer to this office letter /advisory issued under DIN -20231161WEOOOO0O0BDS6 dated-
23.11.2023 on the ab ioned subject. e is also made to phoni i S.
Itis seen that you are yet to pay the interest as calculated below: -

(Amount in Rs.)

’ Period |Tax in|1 payable (on paid
Cash Paid | Cashas comp hrough DRC-03

l2018-19 4,24,832000 0 22,69,556 0 22,69,556

Ems-zo 39036784 0 42,96,286 0 42,96,286

EJzo-a , 26746473 0 12,50,478 0 12,50,478

’2021-22 ] 1,71,19,38! 0 2,76,591 0 2,76,591

2. You are advised to pay the aforesaid amount of interest, which was liable to be discharged by you
based on self-ascertainment, as indicated above, within a week, failing which recovery proceedings shall
be initiated under the provisions of GST Act & Rules made thereunder.

3. Please also note that the amount indicated herein has been ascertained on the basis of the summary
report generated in respect of interest payable on delayed filing of returns, falling under the jurisdiction
and this may not be the final amount.

This advisory is being issued in order to give you an opportunity to voluntarily comply with the

law.
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3. Mr. Kanodia, learned advocate for the petitioner,
questions the aforesaid determination by, inter alia,
contending that in this case, no show-cause notice
had been issued as is required under the scheme of
the said Act. The respondents have purported to
straight away adjudicate upon the petitioner’s liability

and have proceeded further and did not stop there.



The respondents have directly proceeded to recover
the aforesaid amount by invoking the provisions of
Section 75(12) of the said Act. This according to Mr.
Kanodia is not permissible.

4. Mr. Dey, learned advocate representing the
respondents would submit that it is within the rights
of the respondents to call upon the petitioner to make
payment of the admitted amount which is payable as
self-assessed tax. By referring to the provisions of
Section 75(12) of the said Act, it is submitted that
where any amount of self-assessed tax in accordance
with a return furnished under Section 39 remains
unpaid, either wholly or in part, or the amount of
interest payable on such tax remains unpaid, the
same shall be recovered under the provisions of
Section 79 of the said Act and no separate
adjudication order is necessary. He would submit
that having regard thereto, as provided in the scheme
of the Act, no show-cause notice was issued. The
same cannot tantamount to failure of justice since
there is no necessity to give any opportunity of
hearing especially when there is an admission made
by the registered tax-payer. He has placed before this
Court the notice issued on 10t May, 2024 and would
submit that the claim is on account of interest
against delayed payment of tax. As such there was no

irregularity on the part of the respondents to



determine the liability suo motu and to recover the
same under Section 75(12) of the said Act.

S. In response, Mr. Kanoria, has placed before this Court
the explanation to Section 75(12) of the said Act and
would submit that the expression “self-assessed tax”
would only include the tax payable in respect of
details of outward supplies furnished under Section
37, but not included in the return furnished under
Section 39 of the said Act. Having regard thereto, he
would submit that once, a self-assessed tax is
included in the return furnished under Section 39,
the same cannot be treated to be a “self-assessed
tax”, which may be recovered by invoking the
provisions of Section 75(12) of the said Act.

6. Heard the learned advocates appearing for the
respective parties and considered the materials on
record. The short point that falls for consideration in
the present petition is whether the respondent no.1
could have bypassed the provisions of Section 73/74
of the said Act to determine and recover the interest
and late fee from the petitioner by falling back on the
provisions of Section 75(12) of the said Act.

7. From the nature of discrepancies it would transpire
that on the basis of the scrutiny of returns filed in the
Form GSTR 1, GSTR 3B and GSTR 2A, there was a
short payment of tax of Rs.22,69,556/-. It may be

borne in mind that ordinarily a return under Section



37 in respect of outward supplies is required to be
furnished on or before the 10t day of the month
succeeding the tax period for which such returns are
to be furnished and the same is required to be
furnished in Form GSTR 1 electronically in terms of
the Rule 59 of the WBGST Rules, 2017 (hereinabove
referred to as the “said Rules”). Once, the aforesaid
returns are ordinarily filed in respect of outward
supply, a statement is auto-populated in Form GSTR
2B. The scheme of the said Act provides that after the
aforesaid statement is displayed within the 13t day
of the month succeeding the tax period, the registered
taxpayer is able to ascertain the extent of credit
available and to compute the liability, if any, and
then to furnish a return electronically in terms of
Section 39 of the said Act within 20t day of the
succeeding month having regard to Rule 61 of the
said Rules.

8. Thus, once a return under Section 39 is filed and the
details of self-assessed tax in respect of outward
supply is included in the returns filed under Section
39 of the said Act, then ordinarily in case the short
payment of tax, upon scrutiny of the records the
discrepancies are required to be identified at the first
instance by issuing Form ASMT 10, in terms of the
disclosure required to be made as per Section 61 of

the said Act for the registered taxpayer to furnish an



explanation thereto. The said Section provides that in
case no satisfactory explanation is furnished within a
period of 30 days of being informed by the proper
officer or such further period as may be permitted by
him or where the above taxpayer after accepting the
discrepancies, fails to take corrective measure in his
returns for the month in which the discrepancy is
accepted, the proper officer may initiate appropriate
action including those under Sections 65 or 66 or 67
or proceed to determine tax or other dues under
Section 73 or Section 74 of the said Act.

9.Since Mr. Dey had contended that there being
admitted dues in respect of self-assessed tax, the
respondents were not required to enter into any
enquiry under Section 73 or Section 74 of the said
Act and had accordingly invoked Section 75(12) of the
said Act, it is necessary to scrutinize the same. To
understand the scope of the aforesaid section, the
said Section 75(12) of the said Act is extracted

hereinbelow:
“Section 75(1) ..........

(12) Notwithstanding anything contained in
Section 73 or Section 74 [or Section 74-A],
where any amount of self-assessed tax in
accordance with a return furnished under
Section 39 remains unpaid, either wholly or
partly, or any amount of interest payable on
such tax remains unpaid, the same shall be

recovered under the provisions of Section 79.



[Explanation.—For the purposes of this sub-
section, the expression “self-assessed tax”
shall include the tax payable in respect of
details of outward supplies furnished under
Section 37, but not included in the return

furnished under Section 39.]

10. It may be noted that having regard to the
explanation provided under Section 75(12) of the
said Act, the expression “self-assessed tax” shall
include tax payable in respect of the details of
outward supplies furnished under Section 37 of the
said Act which are not included in the return
furnished under Section 39 of the said Act.
Admittedly, in this case it would transpire that the
self-assessed tax of the petitioner under Section 37
of the said Act has been included in the returns
under Section 39 of the said Act. It is not the case of
the respondents that the self-assessed tax furnished
under Section 37 of the said Act has not been
included in the returns under Section 39 of the said
Act. In my view, once, the self-assessed tax as per
Section 37 is included in the return furnished under
Section 39 of the said Act, Section 75(12) of the said
Act can no longer be invoked as is clear from the
above explanation. Further a bare perusal of the
notice issued in ASMT 10 dated 20th September,
2024 would in no uncertain terms disclose that the

returns filed by the petitioner in Form GSTR1 had



been included in Form GSTR-3B. It would also
transpire from the order impugned that the
respondents have proceeded to determine late fees
and interest by proceeding to demand the same from
the date of filing of return under Section 39 of the
said Act in Form GSTR-3B. Having regard thereto, I
am of the view that the respondents could not have
invoked the provisions of Section 75(12) of the said
Act, nor could the respondents claim that the
demands made by the respondents are based on
admission made by the petitioner. Further, having
regard to the provisions of the said Act as provided in
Section 61(3) of the said Act, in case the explanation
furnished by the petitioner is found unacceptable
there is no option but to initiate appropriate action
under the provisions of Section 65 or 66 or 67 or 73
or 74 of the said Act and not Section 75(12) of the

said Act.

11. In view thereof, the aforesaid determination
made by the respondents cannot be sustained. The
same is set aside. However, at the same time, [ am of
the view the aforesaid order passed by the
respondents on 21st January, 2024 can be treated as
a show cause and having regard thereto, the
petitioner shall be at liberty to respond to the said

show cause within a period of three weeks from date.



12. The respondents shall be obliged to decide the
same in accordance with law.

13. Since the order dated 21st January, 2024 has
been set aside the consequential demand raised by
the respondents in Form GST DRC 07 dated 29th
January, 2024 for the tax period 2018-19 stands
quashed.

14. With the above observations and directions, the

writ petition stands disposed of.

Urgent Photostat certified copy of this order, if
applied for, be made available to the parties upon

compliance with the requisite formalities.

(Raja Basu Chowdhury, J.)



