L )
e
e

7to 13,40 & 41

$~
g IN THE HIGH COURT OF DELHI AT NEW DELHI
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EX.P. 300/2014 & EX.APPL..(OS) 951/2015

SJVN LTD
Versus

M/S JAIPRAKASH
HYUNDAI CONSORTIUM

+  EX.P.319/2015
JAIPRAKASH HYUNDAI
CONSORTIUM (JHA)

VErsus

SJVN LIMITED

e

+ EX.P. 320/2015
JAIPRAKASH HYUNDAI
CONSORTIUM (JHC) HOLDER

..... Decree Holder

..... Judgement Debtor

..... Decree Holder

..... Judgement Debtor

..... Decree Holder

..... Judgement Debtor

..... Decree Holder

Versus
SJVN LIMITED
10.
+ EX.P. 325/2015, EX.APPL.(OS) 417/2016 & 418/2016
JAIPRAKASH HYUNDAI
CONSORTIUM (JHC)
Versus
SJVN LIMITED

+ OMP (ENF.) (COMM.) 20/2020

JAIPRAKASH HYUNDAI

EX.P. 300/2014 and connected matters
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CONSORTIUM (JHC) ... Decree Holder
versus
SJVN LIMITED .. Judgement Debtor
+ OMP (ENF) (COMM,) 32020
sivnrptTop L Decree Holder
Versus
JAIPRAKASH HYUNDAI
CONSORTIUM [JHC] ... Judgement Debtor
v OMP(ENF) (COMM,) 42020
sivnrpTO. . Decree Holder
versus
JATIPRAKASH HYUNDAI
CONSORTIUM [JHC] ... Judgement Debtor
Appearance:

Mr. Lokesh Sawhney and Mr. Rohit Kumar, Advocates for JHC.
Mr. Uttam Dutt, Mr. Rajiv Singh, Mr. Sonakshi Singh, Mr.Kumar
Bhaskar, Mr. Aman Sanjeev Sharma, Advocates for STVNL.

CORAM:
HON’BLE MR. JUSTICE PRATEEK JALAN

ORDER
%0 07.03.2024
1. These seven petitions relate to execution of awards passed upon

adjudication of disputes under the same contract dated 24.06.1993

between the parties with regard to civil work in the project of Satluj Jal
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Vidyut Nigam Limited [“SJVNL”].

2. By an order dated 20.02.2024, the Court had considered the
contention of the parties with regard to adjustment of the awarded
amount, in terms of a letter dated 06.06.2015 from JHC to SJVNL, and

observed as follows:

“8. I am of the view that partial reliance upon the aforesaid
communication and the table is impermissible. If it is SJVNL’s
contention, relying upon this table, that the amounts due to JHC were
adjusted against the adhoc payments made and recoverable by SJVNL,
the communication equally reflects that the awards in favour of SIVNL
were also adjusted against payments due to JHC from it. SJVNL
therefore has to take a clear position as to whether, according to it,
all these six cases were adjusted in _terms of this communication. If
SJVNL does not wish to proceed on_the basis of such adjustment,
then_all the six awards are required to be executed on their terms,
and the parties have to be left free to make any claims against each
other, dehors the purported adjustments.

9. Mr. Sawhney states that either of these courses is acceptable to
JHC. SJVNL is directed to take a decision and inform the Court on the
next date of hearing. An affidavit may be filed by SJVNL by
23.02.2024.”

[Emphasis supplied.]
3. SJVNL has since filed an affidavit dated 23.02.2024. Mr. Uttam

Dutt, learned counsel for SJIVNL, upon instructions, persists in the
submission that the three awards which were in favour of Jaiprakash
Hyundai Consortium [“JHC”] stand adjusted against ad-hoc payments
made and recoverable by SIVNL, but the awards in favour of SIVNL are
not so adjusted.

4. I do not find this submission to be merited.

5. As noted in the order dated 20.02.2024, SJVNL’s contention
regarding adjustment of the awards against it, are based upon a

communication dated 06.06.2015 addressed by JHC to it. JHC, in the said
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communication, took the position [in paragraph 10] that awards of each
party against the other stood adjusted, and contested the necessity of
filing execution proceedings. It placed a table [Annexure 5] alongwith the

said communication, to show the adjustment, which is reproduced below:

Annexure-5
MATHPA JHAKRI HYDRO ELECTRIC PROJECT (1500 MW)

CONTRACT NO. 3 : CONSTRUCTION OF PRESSURE SHAFTS AND POWER HOUSE COMPLEX

Status of adjustment of payments, settled through claims, against Adhoe payments released by SJVNL to JHC

‘. 51, Mo. | T Particulars o “Date of Adhoc | Amount of Curnula_tiue_!_“m-. Reference
| payment made | Adhoc payment | Amountof |
| I by SIVAL | Adhot
‘ payment
N e E A T Gl = e e
A |Adhoc rwmenl released b‘,r SIUNL agalnst c!au‘n I
B L:ubmm_ed by JHC |
1 |1stAdhoc payment | 0e0r1s | 53000, DDU 5960000[1
- 2nd Adhoc payment | 3003-1997 2000{1000 1? 'J[}GDGOE} o
A}Erd Adnocpayment _‘ 2061998 | 245600,000| 424600000 |
o I_ﬁdwavment against FOTclam'a I _ | 13,86,00,000) 563200000 |
N | - T'“_Faﬁéﬁ&' T DateofAwar | Principa _Eam;\ﬂ_ﬁac:_“ © Reference
| amount as per | Payment
Award  recoverable by,
! \ ’ admissibleto | SIVNL |
— | _]Hc_ S ...I__.__ I PR,
|_ E__ltlalmssettlnd and accepted by the parties | | L o
1 mprovement and upgradation of roads 26-06-1959 22999, 145 54,02,00, DEI E55 _IAGMﬂPH} 2,’5 clE dt. 26.06. 2 o
_2_ ] Recommendations of DRB for Dispute No. 3 17-08-2002 28,00,000 | 53, 74,00, 00,855 'AGM{PH} 2/5- 212?dt OEI 11 02
1 o viding & fixing soil anchors 25 mm dia | 11-10-2002 99,025 | 53,73,01,830 5D?fNJPCfCuntracts[MCh‘J]fES;’lﬂDi
[Cuantity has been reconciled & rates approved by | [ (3019-24 dt. 21.10.2002
I |- _ - .
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| | Bidped ree o rnbha byl
| i admizsitis ba RINE,
o e e L e fe e G R
1 |Froveing & Suirg Tund rail with 40 e cis B4 Pips 21-10Rd LU ER ek BT B |5{r".-'?-]l‘-:-tq:-ﬁ'.rad:sl.‘.1tlh'|,|'15-_"1|}|‘.‘-2 1
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E Saih R4 Bil E9:O0- 2004 3.18,37,022 | 50, 12,6L004 ISJ‘.:'-:I]-“'-'CF'HZI 01 1373 ot 100504
T4 AL depes b against A70 BSI-S IGOT RN 4mj 5:1.11 21004 |30 MarPELA-1415 e 9,07 1
10 ‘Reiricsement of dilferoros B Cushor Duty paki o o8-02-Zi 31A1,53 | 4930, 79,332 [SWHLLEICHPHL-G/0 477 <8, 0R.0205%
Cunpom Cepls. dus lo delsy in o o fermcssiinal |
Custam Duty Dordiczts Farwecing consymanes, | |
11 Canbract for improsremest and srenpthenbg of Sr-5-20017 i L::-.mg '.'-J-.’a T3 i% I:.ED-I-.-lFHl a1 2LE o O7.05.2305
apernach roade 1 MJ.T TET, SuH ar frake-i- Final EA1 | _:-\.-"\.'HLl'EII:,.'I:ﬁ"lI.'-'Ei i =010 2-339
fEoiribyp | | e 1z
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JHitted Mfs BEL W SIVRL ) | 5T Ppr Townshipchwsicr
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Section A of the table deals with adhoc payments released by

SJIVNL against claims by JHC. The total amount of such payments is

Rs.56.32 crores. There is no dispute about this. The adjustment of this

amount, and other claims settled and accepted by the parties,

arc

contained in Section B of the table. Six out of seven claims, which are the

subject matters of these execution proceedings [excluding claim No.14 in

OMP (ENF.) (COMM.) 21/2020] are reflected in this table, details

whereof are as follows:

Case No.

Dispute No.

Serial Number
in above table

EX.P. 300/2014

35

35

O.M.P.(ENF)(COMM) 3/2020

34

27

O.M.P. (ENF)(COMM) 4/2020

22

32
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EX.P. 319/2015 3 2
EX.P. 320/2015 32A 26
EX.P. 325/2015 25,26 18,19

7. The letter dated 06.06.2015 ultimately records that a sum of Rs.
31,71,36,812/- was payable by SJVNL to JHS as on that date. Mr. Dutt
submits, that even as on that date, Serial No. 34 of the table reflects a
claim asserted by JHC of Rs. 33,89,48,000/-, on account of payment
against pending court cases. Mr. Dutt submits that these claims, against
cases which remain pending in court, were never adjusted, and in fact it is
the case of SJVNL that none of the awards in favour of SJVNL, were
adjusted against any dues to JHC. He submits that subsequent
correspondence between the parties would show that adjustments
reflected in JHC’s communication dated 06.06.2015, were not accepted
by SJVNL.

8. If that is the position, the contention of SJVNL now is that the
awards which were against it, were adjusted against the adhoc payments
of Rs. 56.32 crores, but the awards which were in its favour were not
adjusted against the amounts due to JHC. This is not the position
reflected by JHC’s communication dated 06.06.2015, and I have not been
shown any other evidence with regard to adjustment of the awards in
favour of JHC. I am of the view that this partial reliance upon JHC’s
communication dated 06.06.2015 is impermissible. The clear position
taken in the communication of JHC is that all the awards stood adjusted
and the execution proceedings filed by SJVNL were unnecessary. This
position has been controverted by SJVNL. At the very least, the position

which emerges is that the parties did not achieve consensus ad-idem as to
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the mutual adjustments.

0. In this view of the matter, I am of the view that the awards under
execution, are required to be executed dehors the purported adjustments,
leaving it open to the parties to make any surviving claims against each
other. As none of the awards are being adjusted against any other dues
from the parties to each other, all seven awards can be executed by setting
them off against each other.

10. At this stage, with regard to EX.P. 319/2015, Mr. Dutt submits that
the execution proceedings are barred by limitation as the order of the
Dispute Resolution Board, which is sought to be enforced, was made on
09.08.2002, whereas enforcement petition was filed on 15.07.2015, well
after the limitation period of 12 years. Mr. Sawhney states that the said
petition may be segregated and kept for hearing separately, along with
two other petitions between the parties [OMP (ENF.) (COMM.) 199/2021
and OMP (ENF.) (COMM.) 201/2021], in which SJVNL has raised the
same issue.

11.  Mr. Lovkesh Sawhney, learned counsel for the JHC, has handed
over a table which computes the seven awards with interest until
07.03.2024. We exclude from -consideration the award in EX.P.
319/2015, which has been segregated above. Total of the three awards in
favour of SJVNL has been computed at Rs. 24,75,35,452/- and the total
of the awards in favour of JHC has been computed as Rs. 24,46,25,622/-.
The net of these sums is an amount of Rs. 29,09,830/-, due from JHC to
SJIVNL. Upon payment of this sum, six enforcement proceedings would
stand satisfied. Mr. Sawhney states that the said amount will be tendered

to SJVNL by 12.03.2024, by way of a demand draft.
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12.  EX.P. 300/2014, EX.P. 320/2015, EX.P. 325/2015,
OMP(ENF.)(COMM) 3/2020, OMP(ENF.)(COMM) 4/2020 &
OMP(ENF.)(COMM) 20/2020, alongwith all pending applications
therein, are disposed of in these terms.

13.  List EX.P. 319/2015 alongwith OMP (ENF.) (COMM.) 199/2021
& OMP (ENF.) (COMM.) 201/2021, on 11.07.2024.

PRATEEK JALAN, J
MARCH 7, 2024 SS/
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