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* [N THE HIGH COURT OF DELHI AT NEW DELHI
+  W.P,(C) 15871/2024
RAJESH SHARMA . Petitioner

Through:  Mr. Anil K Aggarwal, Advocate with
Mr. Pranjal Singh, Advocate aong
with Petitioner in person

Versus

GOVT OF NCT OF DELHI REPRESENTED BY SUBDIVISIONAL

MAGISTRATE DELHI CANTT & ANR. ... Respondents
Through:  Mr. Mohit Bhardwgj, Advocate for R-
1&2
CORAM:
HON'BLE MR. JUSTICE SANJEEV NARULA
ORDER
% 14.11.2024

1. The Petitioner claims ownership of a Plot bearing No. 2 measuring
216.75 square yards in Khasra No. 268/2 in the revenue estate of the
erstwhile village Nangal Raya near D-Block of Janakpuri.® This ownership
is claimed by the Petitioner through a Sale Deed dated 30" January, 2006.

2. The Petitioner has a boundary dispute with Government Boys Senior
Secondary School, Janakpuri/ Respondent No. 2. The Petitioner approached
the Revenue Authorities seeking demarcation of the land in question,

however, on 10" March, 2022, his request was denied on the ground that

L “the land in question”
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since Village Nagal Raya has been urbanized, no demarcation can be carried
out by the Revenue Authorities. This ultimately led to the filing of writ
petition bearing No. W.P.(C) No. 14354/2023 seeking a direction to
Respondent No. 2 to vacate and hand over the possession of the land in
question. Considering the Petitioner’ s contentions, on 20" November, 2023,

this Court decided as follows:

“1. Petitioner has approached this Court for a direction to the
Respondents to vacate and handover peaceful possession of land
measuring 216.75 Sg. Yd. marked as Plot No. 2 in Khasra No. 268/2
(hereinafter referred to as ‘the Plot in question’) in the revenue estate of
erstwhile village Nangal Raya near D-Block of Janakpuri and bearing
House N0.1391/33 in the records of MCD to the Petitioner.
2. The facts of the case, as narrated by the Petitioner, are that the
Petitioner purchased the plot in question by way of a registered sale deed
dated 30.01.2006. It is stated that after purchasing the plot the Petitioner
herein constructed a boundary wall around it. It is stated that the
erstwhile principal of the Respondent School filed a complaint against
the Petitioner alleging encroachment over school land. It is stated that
FIR No.171/2007 dated 05.07.2007 was registered against the Petitioner
at Police Sation Mayapuri for offences under Sections 447/34 of the IPC.
It is stated that the Petitioner was arrested and faced trial and the
boundary wall constructed by the Petitioner over the plot in question was
also demolished. It is stated that the Plot in question was merged with the
Respondent School land. It is further stated that vide Order dated
30.01.2017, the Petitioner was acquitted. It is stated that the Petitioner
wrote a number of letters to the Revenue Authorities for demarcating the
plot in question and to separate it from the land enclosed by the
Respondent School. It is stated that on 10.03.2022 the Revenue
Authorities refused to demarcate the plot in question on the ground that
the since Village Nagal Raya has been urbanised, the Revenue
Authorities do not have the jurisdiction to demarcate any land in the said
village. The Petitioner has, thereafter, approached this Court with the
following prayers:

“a) to issue a writ of or in the nature of mandamus

and/or any other appropriate writ/s, order/s or

direction/s directing the Respondent to vacate, and

handover peaceful possession of land measuring 216.75

Sg. Yd. marked as Plot No. 2 in Khasra No. 268/2 in the

revenue estate of erstwhile village Nangal Raya near D-

Block of Janakpuri and bearing House N0.1391/33 in
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the records of MCD to the Petitioner in the presence of a

local commissioner appointed for this purpose by this

Hon 'ble Court; and

b) award the cost of the proceeding in favour of the

petitioner against the respondent; and

C) pass such other and further orders as may be deemed

fit and proper in the fact and circumstances of the case

and to meet the end of justice.”
3. It is stated by the learned Counsel for the Petitioner that the
Petitioner has wrongly been dispossessed from the plot in question and,
therefore, the Petitioner is entitled to be put back in possession of the
said plot. Learned Counsel for the Petitioner places reliance on the
judgment of the Divison Bench of this Court in Anju Devi v.
Commissioner of Police, 1994 SCC OnLine Del 327 & Vijay Khanna v.
Union of India, 1998 SCC OnLine Del 846. Learned Counsel for the
Petitioner also states that the Petitioner has been deprived of his rights
under Article 300A of the Constitution of India.
4, Material on record discloses that an FIR has been filed against
the Petitioner for encroaching the property belonging to the Respondent
School. The Petitioner was discharged vide Order dated 30.01.2017
primarily on the ground that there was no allegation that the plot in
guestion has been trespassed and that no document has been brought on
record which would suggest that the plot in question belongs to the
Respondent School. The Trial Court held that since the prosecution has
failed to prove the charges against the Petitioner beyond reasonable
doubt, the Petitioner is entitled to be acquitted.

5. The present Wkit Petition is nothing but a suit for declaration of
title and possession. Writ Court is not the proper forum for deciding the
title.

6. The Apex Court in Shalini Shyam Shetty & Anr. v. Rajendra
Shankar Patil, (2010) 8 SCC 329, while discussing the scope of Article
226 of the Constitution of India for deciding the question of title of the
property has observed as under: -

"59. It has repeatedly been held by this Court that a

proceeding under Article 226 of the Constitution is

not the appropriate forum for adjudication of

property disputes or disputes relating to title. In

Mohd. Hanif v. Sate of Assam [(1969) 2 SCC 782]

a three-Judge Bench of this Court, explaining the

general principles governing writ jurisdiction under

Article 226, held that this jurisdiction is

extraordinary in nature and is not meant for

declaring the private rights of the parties. (See SCC

p. 786, para 5 of the Report.) In coming to the

aforesaid conclusion in Hanif [(1969) 2 SCC 782] ,
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this Court referred to the Congtitution Bench
decision in T.C. Basappa v. T. Nagappa [AIR 1954
SC 44Q] .

60. Following the aforesaid principles in Hanif
[(1969) 2 SCC 782] , this Court in Hindustan Steel
Ltd. v. Kalyani Banerjee [(1973) 1 SCC 273] held
that serious questions about title and possession of
land cannot be dealt with by writ court. In
formulating these principles in Kalyani Banerjee
[(1973) 1 SCC 273] , this Court relied on the
Congtitution Bench decision in Sohan Lal [AIR
1957 SC 529] (see SCC p. 282, para 16 of the
Report).

61. Again in Sate of Rajasthan v. Bhawani Sngh
[1993 Supp (1) SCC 306] this Court held that a writ
petition is not the appropriate forum to declare a
person's title to property. (See SCC p. 309, para 7
of the Report.)

62. Subsequently, again in Mohan Pandey v. Usha
Rani Rajgaria [(1992) 4 SCC 61], this Court held
that a regular suit is the appropriate remedy for
deciding property disputes between private persons
and remedy under Article 226 is not available to
decide such disputes unless there is violation of
some statutory duty on the part of a statutory
authority. (See p. 63, para 6 of the Report.)

63. Following the aforesaid ratio in Mohan Pandey
[(1992) 4 SCC 61] , this Court again in Prasanna
Kumar Roy Karmakar v. Sate of W.B. [(1996) 3
SCC 403] , held that in a dispute between the
landlord and tenant, a tenant cannot be evicted
from his possession by a writ court. Again in P.R.
Murlidharan v. Swvami Dharmananda Theertha
Padar [(2006) 4 SCC 501] , this Court held that it
would be an abuse of process to approach a writ
court in connection with dispute on questions of title
for deciding which the civil court is the appropriate
forum.

64. However, this Court unfortunately discerns that
of late there is a growing trend amongst several
High Courts to entertain writ petition in cases of
pure property disputes. Disputes relating to
partition suits, matters relating to execution of a
decree, in cases of dispute between landlord and
tenant and also in a case of money decree and in
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various other cases where disputed questions of

property are involved, writ courts are entertaining

such disputes. In some cases the High Courts, in a

routine manner, entertain petitions under Article

227 over such disputes and such petitions are

treated as writ petitions.

65. We would like to make it clear that in view of

the law referred to above in cases of property rights

and in disputes between private individuals writ

court should not interfere unless there is any

infraction of statute or it can be shown that a

private individual is acting in collusion with a

statutory authority.”
7. Snce Village Nagal Raya has been declared as urban area, this
Court cannot find any infirmity with the decison of the Revenue
Authorities refusing to demarcate the plot in question. The judgments
relied on by the Petitioner are not applicable to the facts of this case. In
the said judgments the Petitioner therein was forcefully dispossessed by
the authorities and in those facts this Court exercised jurisdiction under
Article 226 of the Constitution of India and directed the Authorities who
have dispossessed the Petitioner therein to put back the Petitioners in
possession of their lands. In the present case, the Petitioner has been
alleged of trespassing the land of the Respondent School. The Criminal
case against the Petitioner could not be proved because of the lacunae in
the investigation.
8. The contention of the learned Counsel for the Petitioner that the
Petitioner has been deprived of his rights under Article 300A of the
Constitution of India is unsustainable because it is not the State which
has deprived the Petitioner of his plot. It is the claim of the Respondent
School that the Petitioner has trespassed their property. The Petitioner
has not given any documents to the Revenue Authorities establishing his
title over the property. The Petitioner has to establish the title by taking
proper recourse under the law, i.e by filing a suit for declaration by
paying the requisite Court fee.
0. In view of the fact that the Petitioner has to file a suit to get his
title declared and seek possession of the plot in question, this Court is not
inclined to interfere in the present matter.
10. Accordingly, the Writ Petition is dismissed along with the
pending applications, if any.
11. It is made clear that this Court has not made any observations on
the merits of the case and on the aspect of ownership of the plot in
question and the Petitioner has to prove his title by leading documentary
land oral evidence.”

3. The aforesaid order was then assailed by the Petitioner before the
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Division Bench and through judgment dated 11" January, 2024 in LPA No.
38/2024, the Division Bench dismissed the appeal with the following

directions;

W.P.(C) 15871/2024
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“9. The Respondent school is asserting its right to remain in
possession over the subject land in pursuance to a perpetual lease and is
disputing that it has dispossessed the Appellant in the year 2007 as
alleged in the writ petition. Therefore, the finding of the learned Single
Judge that in the facts of this case the Appellant cannot contend
violation of his rights under Article 300A of Constitution of India is
correct.
10.  In our view, the learned Single Judge has rightly held that the
Appellant will have to approach the civil court for determination of his
title in the subject land before seeking recovery of possession. For the
said purpose, the issue of identification of the location of the suit land
demarcation with respect to Khasra Nos. 270/1 and 268/2 would also
have to befirst determined by the civil court by recording evidence.
11. Thelearned Sngle Judge has rightly relied upon the Judgment of
Supreme Court in Shalini Shyam Shetty and Another v. Rajendra
Shankar Patill, wherein it has been reiterated that a proceeding under
Article 226 of the Constitution of India is not an appropriate forum for
adjudication of property disputes or disputes relating to title. The
relevant portion of the judgment reads as under:

“59. It has repeatedly been held by this Court that a

proceeding under Article 226 of the Constitution is not

the appropriate forum for adjudication of property

disputes or disputes relating to title. In Mohd. Hanif v.

Sate of Assam [(1969) 2 SCC 782] a three-Judge Bench of

this Court, explaining the general principles governing writ

jurisdiction under Article 226, held that this jurisdiction is

extraordinary in nature and is not meant for declaring the

private rights of the parties. (See SCC p. 786, para 5 of the

Report.) In coming to the aforesaid conclusion in Hanif

[(1969) 2 SCC 782], this Court referred to the Constitution

Bench decision in T.C. Basappa v. T. Nagappa [AIR 1954

SC 440].

60. Following the aforesaid principles in Hanif [(1969) 2

SCC 782], this Court in Hindustan Seel Ltd. v. Kalyani

Banerjee [(1973) 1 SCC 273] held that serious questions

about title and possession of land cannot be dealt with by

writ court. In formulating these principles in Kalyani

Banerjee [(1973) 1 SCC 273], this Court relied on the

Constitution Bench decision in Sohan Lal [AIR 1957 SC

529] (see SCC p. 282, para 16 of the Report).
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61. Again in Sate of Rajasthan v. Bhawani Sngh [1993
Supp (1) SCC 306] this Court held that a writ petition is
not the appropriate forum to declare a person's title to
property. (See SCC p. 309, para 7 of the Report.)

62. Subsequently, again in Mohan Pandey v. Usha Rani
Rajgaria [(1992) 4 SCC 61], this Court held that a reqular
suit_is the appropriate remedy for deciding property
disputes between private persons and remedy under
Article 226 is not available to decide such disputes unless
there is violation of some statutory duty on the part of a
statutory authority. (See p. 63, para 6 of the Report.)

63. Following the aforesaid ratio in Mohan Pandey [(1992)
4 SCC 61], this Court again in Prasanna Kumar Roy
Karmakar v. State of W.B. [(1996) 3 SCC 403], held that in
a dispute between the landlord and tenant, a tenant cannot
be evicted from his possession by a writ court. Again in
P.R. Murlidharan v. Svami Dharmananda Theertha Padar
[(2006) 4 SCC 501], this Court held that it would be an
abuse of process to approach a writ court in connection
with dispute on questions of title for deciding which the
civil court isthe appropriate forum.

64. However, this Court unfortunately discerns that of late
there is a growing trend amongst several High Courts to
entertain writ petition in cases of pure property disputes.
Disputes relating to partition suits, matters relating to
execution of a decree, in cases of dispute between landlord
and tenant and also in a case of money decree and in
various other cases where disputed questions of property
are involved, writ courts are entertaining such disputes. In
some cases the High Courts, in a routine manner, entertain
petitions under Article 227 over such disputes and such
petitions are treated as writ petitions.

65. We would like to make it clear that in view of the law
referred to above in cases of property rights and in
disputes between private individuals writ court should not
interfere unless there is any infraction of statute or it can
be shown that a private individual is acting in_collusion
with a statutory authority.”

(Emphasis Supplied in original)

12. In the facts of the present case, a dispute as regards to title has
been raised by the parties, which requires determination of the claim
of title and identification of the location of the subject land before any
order for possession can be passed. This Court, therefore, finds no
merit in the present appeal and the same is accordingly dismissed. The
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Appellant will have their remedy to file a civil suit in terms of the
liberty reserved by the learned Single Judge in the impugned judgment
dated 20.11.2023. Pending applications stand disposed of .”

[Emphasis Supplied]

4, In the above background, on the question of maintainability, counsel
for Petitioner argues that the direction for demarcation can only be issued by
a Court exercising jurisdiction under Article 226 of the Constitution of
India, 1950 as the Civil Court is not empowered to make such a direction to
the Revenue Authorities, particularly, since the land in question had already
been urbanised. In this regard, reliance is placed on recent order dated 17"
September, 2024 issued by the Revenue Department, Government of NCT
of Delhi, categorically noting the decision of this Court in Kamaljeet Bajwa
and Ors. v. Government of NCT of Dehi and Ors.? observing that the
provisions of Delhi Land Revenue Act, 1954 and the Delhi Land Reforms
Act, 1954 are not applicable once the land is declared to be urbanised
through a notification.

5. Having considered the facts and submissions advanced by the parties,
in the opinion of the Court, the present writ petition is not maintainable. The
Single Judge as well as the Division Bench of this Court have previously
declined to entertain the Petitioner’ s writ petition to settle boundary disputes
between Petitioner and Respondent No. 2. As noted above, in both orders,
the Petitioner was directed to approach the Civil Court to seek hisrelief. The
Divison Bench has aso categoricaly observed that the issue of
identification of the location of the land in question and its demarcation

would also have to be determined by the Civil Court by recording evidence.

2 LPA 609/2022 decided on 18" July, 2023
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In view of these findings, the Court is not inclined to entertain the present
writ petition.

6.  Accordingly, the present writ petition is disposed of.

SANJEEV NARULA,J
NOVEMBER 14, 2024/ab
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