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* IN  THE  HIGH  COURT  OF  DELHI  AT  NEW  DELHI

+  W.P.(C) 14188/2024 & CM APPL. 59387/2024 INTERIM 
RELIEF 

REKHA RANI  .....Petitioner 
Through: Mr. Rajnish Kumar Varma, 

Advocate. 

versus 

THE UNION OF INDIA AND ORS  .....Respondents 
Through: Mr. Raj Kumar, Advocate 

Mr. Harpreet Singh, SSC with 
Ms. Suhani Mathur & Mr. Jatin 
Kumar Gaur, Advs. 

CORAM:
HON'BLE MR. JUSTICE YASHWANT VARMA
HON'BLE MR. JUSTICE RAVINDER DUDEJA

O R D E R
%  14.10.2024

1. The petitioner is aggrieved by the Order-in-Original dated 14 

February 2024 as well as the refusal of the Commissioner (Appeal-1)  

to admit the appeal which had been presented consequent to a failure 

on the part of the writ petitioner to comply with the mandatory pre-

deposit conditions as imposed by Section 107(6) of the Central 

Goods and Services Tax Act, 2017. 

2. We note that in terms of the Order-in-Original, the demands had 

come to be quantified in the following terms: 

“5. In view of the above discussions and findings, I pass 
following orders; 

ORDER
i. I confirm the demand of GST of Rs. 3,26,44,855/- (IGST- 

Rs. 63,31,040/-, CGST- Rs. 1,31,56,907/- and SGST 
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Rs.1,31,56,907/-) short paid by the noticee during the period 

2017-18 and order for recovery of the same under Section 74 

(1) of the CGST Act, 2017, read with relevant provisions of 

the DGST Act, 2017 and further read with Section 20 of the 

IGST Act, 2017. 

ii. I confirm the demand of Input Tax Credit amounting to Rs. 

2,90,94,508/- (IGST-Rs. 27709953/-, CGST-692278/and 

SCGST-692278/-) in respect of difference of ITC availed in 

GSTR-3B and ITC available as per GSTR-2A during the 

period 2018-19 and order for recovery of the same under 

Section 74 (1) of the CGST Act, 2017 read with relevant 

provisions of the DGST Act, 2017 and further read with 

Section 20 of the IGST Act, 2017. 

iii. I confirm the demand of Input Tax Credit amounting to 

Rs.40,93,097/- out of Rs. 45,40,397/- availed by the noticee 

in respect of cancelled/suspended suppliers and order for 

recovery of the same under Section 74 (1) of the CGST Act, 

2017, read with relevant provisions of the DGST Act, 2017 

and Section 20 of the IGST Act, 2017. 

iv. I confirm the demand of Input Tax Credit amounting to Rs. 

41,609/- (IGST-Rs.0/-, CGST-Rs.20,804.5 and SCGST Rs. 

20,804.5) in respect of invoices issued by GSTIN 

07AAVFR1938FIZT, who failed to file GSTR3B for the 

period December, 2018, availed by the noticee in 

contravention of provisions of Section 16 of CGST Act, 2017 

read with Rule 36 of CGST Rules, 2017 and section 20 of 

IGST Act, 2017 and order for recovery of the same under 

Section 74 (1) of the CGST Act, 2017 read with relevant 

provisions of the DGST Act, 2017 and further read with 

Section 20 of the IGST Act, 2017. 

v. I confirm the demand of interest on the above issues 

mentioned in para (i) to (iv) under Section 50 of the CGST 

Act, 2017 read with other relevant provisions and order for 

recovery of the same at the time deposition of tax demanded 

and confirmed in the said issues. 

vi. I impose penalty of Rs.6,58,74,069/- upon the Noticee under 

Section 74(1) of the CGST Act, 2017 read with Section 

122(1) of the CGST Act, 2017 in respect of short payment/ 

non-payment by the Noticee on issues (i) to (iv) above. 

vii. I refrain from imposing any Penalty under Section 73(9) of 

the CGSI Act, 2017 as discussed above.” 
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3. The principal demands which form part of clauses (i) and (ii) of 

paragraph 5 would however have to be evaluated bearing in mind the 

following findings which came to be recorded in the Order-in-

Original: 

“4.3.1 Regarding first issue, I observe that during the course of 
scrutiny, the Range Office has made a comparison among the 
GSTR-1, GSTR-3B, GSTR-9 and GSTR-2A of the Financial Year 
2017-2018. During the course of scrutiny, it was observed that the 
Noticee has short paid of GST of Rs 3,26,44,855/- in their GSTR-
3B in comparison to GSTR-9 for the FY 2017-18. The Noticee has 
contested the issue on the ground that they have already rectified 
the said short payment through GSTR-3B of March 2019 and 
discharged the said short payment. I find that the Noticee has not 
provided any documentary evidence in this regard. The Noticee has 
failed to provide the quantum of ITC and cash through which they 
have discharged the said liability during extended due date. They 
have also failed to provide the legal documentary evidences
regarding accumulation of ITC in their ledger for the purpose of 
payment through GSTR-3B for the month of March 2019. Thus, in 
absence of legal documentary evidences, I am not inclined to 
extend the benefit on the submission made by the Noticee and 
confirm the demand of Rs. 3,26,44,855/- in respect of first issue.” 

4. As is evident from a reading of the aforesaid passage which 

appears in the impugned order, the respondents had proceeded on the 

basis that the petitioner had not furnished any documentary evidence 

in support of its assertion that the tax liability had been duly 

discharged.  

5. However, the record would reflect that admittedly the petitioner 

had duly submitted copies of the GSTR-1, GSTR-3B, GSTR-9 and 

GSTR-2A to establish that the perceived shortfall in the discharge of 

tax liability had been made good. Despite the aforesaid evidence 

having been placed for the consideration of the adjudicating 

authority and the same even otherwise being verifiable from the 

record of the respondents itself, a tax liability in terms noted in 

paragraph 5 of the Order-in-Original reproduced hereinabove has 
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come to be created. 

6. Aggrieved by the aforesaid order, the petitioner had approached 

the Commissioner (Appeals). That appeal, however, has not been 

entertained since the petitioner did not comply with the terms of pre-

deposit and which have been construed by the respondents to be 

mandatory. 

7. The requirement of a pre-deposit and when the same could be 

waived in exceptional cases by a High Court while exercising its 

jurisdiction under Article 226 of the Constitution was an aspect 

which had fallen for our consideration in Ajay Sagar vs Principal 

Commissioner of Customs (Imports) [2023 SCC Online 6024] and 

in which we had ultimately come to hold as follows:- 

“2. The petitioner is constrained to approach this Court since 
Section 129E of the Act no longer incorporates a provision which 
may be invoked by either the Commissioner (Appeals) Customs 
and Central Excise or the Customs, Excise & Service Tax 
Appellate Tribunal to waive the condition of pre-deposit in case 
of undue hardship. It becomes pertinent to note that Section 129E 
of the Act as it stood prior to its amendment by Finance Act (No. 
2) of 2014 had conferred a discretion on the Commissioner 
(Appeals) as well as the CESTAT to dispense with the deposit 
liable to be made for the purposes of an assessee pursuing an 
appeal where it was found that the deposit of duty, interest or 
penalty levied would cause undue hardship.   

xxxx     xxxx      xxxx

4. Our attention was drawn to the recent decision rendered by a 
Division Bench of the Court in Mohd. Akmam Uddin Ahmed v. 
Commissioner Appeals Customs and Central Excise where the 
question of the power of a High Court to dispense with the 
requirement of pre-deposit and to frame appropriate directions 
reducing the burden on an assessee in extraordinary and 
exceptional circumstances was answered in the following terms:—

“26. The petitioners placed reliance on judgments of 
Coordinate Benches of this Court in Pioneer Corpn. case
[Pioneer Corpn. v. Union of India, 2016 SCC OnLine Del 
6758 : (2016) 340 ELT 63], Narender Yadav case 
[Narender Yadav v. Commr. of Customs, 2019 SCC 
OnLine Del 12415] and Shubh Impex case [Shubh Impex 

This is a digitally signed order.
The authenticity of the order can be re-verified from Delhi High Court Order Portal by scanning the QR code shown above.
The Order is downloaded from the DHC Server on 03/07/2025 at 22:41:36



W.P.(C) 14188/2024                                                                                                      Page 5 of 11 

v. Union of India, 2018 SCC OnLine Del 8793] to canvas 
the argument that the court has in special circumstances, 
waived the payment of mandatory pre-deposit amount as 
envisaged in Section 129-E of the Act. 

27. A Coordinate Bench of this Court in Pioneer Corpn.
case [Pioneer Corpn. v. Union of India, 2016 SCC OnLine 
Del 6758 : (2016) 340 ELT 63], where the court, while 
discussing the amendment made to Section 35-F of the 
Central Excise Act, 1944 (hereinafter referred to as “the 
CE Act”) (which section is pari materia to Section 129-E 
of the Act and also requires a pre-deposit in the case of an 
appeal), held that prior to the amendment of Section 35-F 
of the CE Act, a discretion was available to the Central 
Excise and Service Tax Appellate Tribunal (hereinafter 
referred to as “Cestat”) to consider financial hardship and 
accordingly determine the pre-deposit amount post the 
amendment, a direction of waiver of the pre-deposit would 
be contrary to the express legislative intent of the 
amendment. However, it further held that the jurisdiction 
of the High Court under Article 226 cannot be taken away 
and that such power should be used only in rare and 
deserving cases where a clear justification is made out for 
such interference as follows: 

 “9. … A direction, therefore, to the Cestat that it 
should waive the pre-deposit would be contrary to 
the express legislative intent expressed in the 
amended Section 35-F with effect from 6-8-2014. 
While, the jurisdiction of the High Court under 
Article 226 of the Constitution to grant relief 
notwithstanding the amended Section 35-F cannot 
possibly be taken away, the court is of the view that 
the said power should be used in rare and deserving 
cases where a clear justification is made out of such 
interference. Having heard the submissions of Mr. 
Datta and having perused the adjudication order, the 
court is not persuaded to exercise its powers under 
Article 226 to direct that there should be a complete 
waiver of the pre-deposit as far as the petitioner's 
appeal before the Cestat is concerned.”    

(emphasis supplied) 

28. The Coordinate Benches of this Court in Narender 
Yadav case [Narender Yadav v. Commr. of Customs, 2019 
SCC OnLine Del 12415] and Shubh Impex case [Shubh 
Impex v. Union of India, 2018 SCC OnLine Del 8793], 
both of which, while dealing with the amended provision 
of Section 129-E of the Act, have permitted waiver of the 
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mandatory pre-deposit as is envisaged in the said 
provision but, in exceptional circumstances. 

29. In Narender Yadav case [Narender Yadav v. Commr. 
of Customs, 2019 SCC OnLine Del 12415], a Coordinate 
Bench of this Court, while recording that the petitioner 
was a salaried employee drawing Rs. 14,500 per month 
(i.e., Rs. 1,74,000 per annum) and that the order-in-
original did not give any reasons for the penalty imposed 
on the petitioner, directed that the requirement of pre-
deposit under Section 129-E of the Act be waived. The 
relevant extract is below: 

“… The petitioner's grievance is that as H-card 
holder, imposition of over Rs. 3.8 crores penalty in 
the overall circumstances of the case, given that the 
order-in-original did not record any specific adverse 
finding against him, is unwarranted. The petitioner, 
therefore, seeks a direction that the requirement of 
pre-deposit as a condition for the hearing and 
disposal of the appeal — before the Commissioner 
(Appeal), should be dispensed with. 

The court has considered the submissions, and the 
fact that the order-in-original discloses no reason 
why penalty was imposed upon the petitioner — a 
salaried employee drawing Rs. 14,500 per month. In 
the circumstances, the petitioner's appeal to the 
Commissioner (Appeals) shall be heard on its merits 
without insisting upon the requirement of pre-
deposit; it is accordingly directed to be waived….” 

30. In Shubh Impex case [Shubh Impex v. Union of India, 
2018 SCC OnLine Del 8793], a direction to make a pre-
deposit of Rs. 1.27 crores, being 7.5% of the duty 
imposed, under Section 129-E of the Act was challenged 
by the appellant. While discussing the judgment in 
Pioneer Corpn. case [Pioneer Corpn. v. Union of India, 
2016 SCC OnLine Del 6758 : (2016) 340 ELT 63], a 
Coordinate Bench of this Court recognised the existence 
of the power available to the court under Article 226 of the 
Constitution albeit under rare and compelling 
circumstances. The court, thus, directed that a pre-deposit 
be made in the sum of Rs. 5 lakhs in addition to the token 
pre-deposit already made by the appellant therein. The 
relevant extract is below: 

“10. Given the aforesaid facts, while we are inclined 
to accept the preliminary objection of the 
respondents on the alternative remedy, we are also 
inclined to interfere and relax the condition of pre-
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deposit. We would direct that on the petitioner 
making a pre-deposit of Rs. 5,00,000 in addition to 
Rs. 3,70,008, the appeal which would be filed by the 
petitioner would be entertained by the first appellate 
authority. The pre-deposit would abide by the result 
of the appeal. First appeal, if preferred within 21 
days, would not be rejected on the ground of 
limitation. 

11. In Pioneer Corpn. v. Union of India [Pioneer 
Corpn. v. Union of India, 2016 SCC OnLine Del 
6758 : (2016) 340 ELT 63], a Division Bench of this 
Court has held that the High Court while exercising 
writ jurisdiction under Article 226 of the 
Constitution can exercise discretion and reduce the 
pre-deposit in rare and deserving case, 
notwithstanding the amendment made under Section 
35-F of the Customs Act (sic — Central Excise Act). 

The statute has not withdrawn or taken away the 
said power vested in the writ court, which should be 
exercised in rare but compelling and deserving 
cases, when the cause of justice requires such 
reduction.” 

(emphasis supplied) 

31. Another Coordinate Bench of this Court in Manoj 
Kumar Jha v. DRI [Manoj Kumar Jha v. DRI, (2019) 365 
ELT 166], allowed the appeal to be prosecuted on 
payment of partial pre-deposit, given the financial 
stringency of the appellant in the case, subject to the 
furnishing of bond or reasonable security. Reference can 
be made to para 3 of this judgment, which reads as 
follows: 

“3. To this Court, it appears that the petitioner is a 
man of limited means. It is not clear whether any 
prosecution has been launched against the petitioner. 
In these circumstances, in view of the material-on-
record which suggests that the petitioner has very 
limited means to deposit any amounts, this Court is 
of the opinion that the relief is warranted. The 
requirement of pre-depositing of any amount 
directed to be waived, however, the petitioner shall 
furnish a bond and also provide reasonable security
having regard to the list of immovable properties 
produced before the court. Subject to this, the 
requirement of pre-deposit is hereby waived. The 
petitioner's appeal shall be revived and now Cestat 
shall proceed to hear the parties on its merits after 
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issuing adequate notice to the counsel.” 

(emphasis supplied) 

32. The Allahabad High Court in Ganesh Yadav case
[Ganesh Yadav v. Union of India, 2015 SCC OnLine All 
9174], while upholding the requirement of pre-deposit 
under Section 35-F of the CE Act as mandatory and 
dismissing the constitutional challenge, held that the High 
Court under Article 226 of the Constitution of India is 
vested with the jurisdiction in an appropriate case to 
dispense with the requirement of a pre-deposit. Reliance is 
placed on the following extract: 

“8. … The requirement of a deposit of 10% is in the 
case of an appeal to the Tribunal against an order of 
the Commissioner (Appeals). This requirement 
cannot be regarded or held as being arbitrary or as 
violative of Article 14. Above all, as the Supreme 
Court held in Shyam Kishore v. MCD [Shyam 
Kishore v. MCD, (1993) 1 SCC 22] the High Court 
under Article 226 of the Constitution is vested with 
the jurisdiction in an appropriate case to dispense 
with the requirement of pre-deposit and the power of 

the court under Article 226 is not taken away. This 
was also held by the Supreme Court in Govt. of A.P. 
v. P. Laxmi Devi [Govt. of A.P. v. P. Laxmi Devi, 
(2008) 4 SCC 720] in which the Supreme Court 
observed that recourse to the writ jurisdiction would 
not be ousted in an appropriate case….” 

(emphasis supplied) 

xxx  xxx   xxx 

34. A Coordinate Bench of this Court in Dish TV India 
Ltd. case [Dish TV India Ltd. v. Union of India, 2020 SCC 
OnLine Del 2580], in a matter concerning the import of 
satellite/viewing cards by the petitioner company, upheld 
the mandatory pre-deposit in view of the amendment to 
the Act. The aforesaid judgment while discussing the 
amendment of Section 129-E of the Act noted the fact that 
the petitioner's annual turnover for Financial Year 2018-
2019 was more than Rs. 6000 crores and that the 
mandatory pre-deposit would be a miniscule percent 
thereof, has directed the pre-deposit be made. 

35. The Coordinate Bench in Dish TV India Ltd. case 
[Dish TV India Ltd. v. Union of India, 2020 SCC OnLine 
Del 2580] relied on the previous decision in Diamond 
Entertainment Technologies (P) Ltd. v. Commr., CGST
[Diamond Entertainment Technologies (P) Ltd. v. 
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Commr., CGST, 2019 SCC OnLine Del 12414 : (2019) 
368 ELT 579] and Anjani Technoplast Ltd. v. Commr. of 
Customs [Anjani Technoplast Ltd. v. Commr. of Customs,
2015 SCC OnLine Del 13070 : (2015) 326 ELT 472] to 
hold that waiver of pre-deposit cannot be granted. 

xxx  xxx     xxx 

41. Thus, an analysis of the conspectus of law as 
enunciated above gives a clear understanding that after 
passing of the Amendment Act on 6-8-2014, the amended 
Section 129-E of the Act and also Section 35-F of the CE 
Act shall be applicable in those cases where the appeal has 
been filed after 6-8-2014. 

42. However, as discussed above, the Coordinate Benches 
of this Court have exercised and, thus, preserved the 
power as available under Article 226 of Constitution of 
India to either waive the pre-deposit condition or to grant 
the right to appeal subject to a part deposit or security. The 
power, albeit, has been exercised only in rare and 
exceptional cases. 

43. It was held by the Allahabad High Court, speaking 
through Dr. D.Y. Chandrachud, Chief Justice (as His 
Lordship then was) in Ganesh Yadav case [Ganesh Yadav 
v. Union of India, 2015 SCC OnLine All 9174] that: 

“8. … Whether the writ jurisdiction under Article 
226 should be exercised, having due regard to the 
discipline which has been laid down under Section 
35-F of the Act, is a separate matter altogether but it 
is important to note that the power under Section 
226 (sic : Article 226) has not been, as it cannot be, 
abridged.” 

(emphasis supplied)” 

5. As would be evident from the conclusions recorded in Mohd. 
Akmam Uddin Ahmed, the Court came to conclude that 
notwithstanding the amendments introduced in Section 129E of the 
Act, the powers conferred upon a High Court by Article 226 of the 
Constitution stand preserved and would not detract from its 
authority to either waive the condition of pre-deposit or to grant a 
right of appeal subject to a deposit being made lower than the
minimum as prescribed in Section 129E of the Act. Our Court had 
also approved the judgment rendered by the Allahabad High Court 
in Ganesh Yadav v. Union of India which had held that whether the 
invocation of the jurisdiction of the High Court under Article 226 
of the Constitution is merited or not would be one which would 
have to be considered on the basis of the facts obtaining in 
individual cases.
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6. Mohd. Akmam Uddin Ahmed thus constitutes an authoritative 
precedent for the proposition that Section 129E of the Act as it 
stands presently, would not detract from the powers of a High 
Court in appropriate cases to absolve assesses’ of the financial 
burden flowing from the requirement of a pre deposit. However, 
the judgment enters a note of caution by holding that the said 
power would be liable to be invoked in “rare and deserving” cases 
or where extraordinary situations and circumstances warrant the 
exercise of that discretion. 

7. While affirming the principles that were enunciated in Narender 
Yadav v. Joint Commissioner of Customs (Exports), the Court in 
Mohd. Akmam Uddin Ahmed reaffirmed the principle that the writ 
jurisdiction would be liable to be exercised “in rare but compelling 
and deserving cases, when the cause of justice requires such 
reduction”. We are thus left only to consider whether the case of 
the petitioner would fall in the rare and exceptional category. 

xxxx     xxxx      xxxx

12. From the material gathered in the course of investigation, the 
statements attributed to the persons involved including the 
petitioner as well as the conclusions drawn and recorded in the 
Order-in-Original it is manifest that the respondents had found that 
the petitioner was complicit and actively involved in the evasion of 
duty and the intent of these parties to mis-declare imports while 
acting in concert. Bearing in mind the material which has been 
relied upon and the nature of the allegations levelled against the 
petitioner, we find ourselves unable to hold that his case would fall 
in the category of rare and exceptional cases. Prima facie, and 
solely for the purposes of examining whether waiver is merited, we 
have delved through the relevant record and find that the 
conclusions drawn by the respondents insofar as the petitioner is 
concerned can neither be said to be wholly perverse or 
unsustainable. We thus find that the circumstances do not warrant 
the invocation of the extraordinary power conferred by Article 226 

of the Constitution.”. 

8. In our considered opinion and bearing in mind the weight of 

evidence which had been placed before the original authority and 

which had established that the tax liability had been duly discharged, 

we find that the case of the writ petitioner would fall in the genre of 

rare and deserving cases which had been spoken of in Ajay Sagar.

9. We accordingly allow the writ petition in the following terms. 

The order of the Commissioner (Appeals), refusing to entertain the 
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appeal on account of a perceived failure to comply with the 

mandatory pre-deposit dated 06 May 2024, is hereby quashed and set 

aside.  The appeal as preferred by the writ petitioner originally shall 

consequently stand revived on the board of the Appellate Authority. 

In light of the facts and circumstances of the present case, the 

statutory pre-deposit shall stand waived. The appeal shall, in 

consequence, be considered and examined on merits without any 

further deposits being demanded from the writ petitioner.  

10. All rights and contentions of respective parties on merits are 

otherwise kept open. 

YASHWANT VARMA, J

RAVINDER DUDEJA, J

OCTOBER 14, 2024/ib
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