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8 IN THE HIGH COURT OF DELHI AT NEW DELHI

+ W.P.(C) 12331/2024, CM APPL. 51321/2024 & CM APPL.
51322/2024
KORE SECURITY SERVICES ... Petitioner

Through: Mr. Ravindra Raizada, Senior
Advocate with Mr. Vinay Bhasin, Mr.
Himanshu Sapra, Ms. Kamalpreet
Kaur, Advocates.

VEersus

DELHI STATE INDUSTRIAL AND INFRASTRUCTURE
DEVELOPMENT CORPORATION LIMITED AND ORS
..... Respondents
Through:  Ms. Anusuya Salwan, Advocate

CORAM:
HON'BLE MR. JUSTICE SANJEEV NARULA
ORDER
% 04.09.2024
1. The Petitioner participated in a Notice Inviting Tender' issued by

Respondent No. 2 — Office of Executive Engineer (CD-01), on behalf of
Respondent No. 1 — Delhi State Industrial & Infrastructure Development
Corporation Limited? for providing security services in housing complexes
constructed by them. The Petitioner submitted their financial bid for the NIT
on 4" July, 2024 and was deemed to be an L-1 bidder by the competent
authority of Respondent No. 2.

2. In this regard, Respondent No. 2 issued certain communications to the

1 “NIT”
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Petitioner seeking clarification regarding complaints received by them in

terms of the wages paid by them to the security personnel. Even though the

Petitioner duly furnished their replies to the aforementioned communication,

the response was not found satisfactory and as a result, by way of order

dated 23™ July, 20243, Respondent No. 2 invoked Clause 17.3 of the NIT

and forfeited 50% of the Earnest Money Deposit* amounting to INR

6,57,755/-. Further, the Petitioner was also debarred from re-tendering with

DSIIDC for two years. The relevant portion of the impugned order is as

follows:
Hare of wark; - Action as por NITS torm and conditions under olawse 17.2 |.o. forfelurs 50% EMD and
debarring for 2 years.
Tarader ID:- d03d_DSIDG_2497827_4
Sir '

3.

This & in referanca 10 parlicipation in BHd of aforassid work & tender ID whensin you bad quos=d the lowssd
raiw La. A5, 52654 665 againgl ealimabed cogl e 657,75, 3800, Sesing rade gualed sbmamally low, you wara
askad [ provide hreatup of wages along with obher clarifications wide this office lether daled 05072024, Bub you cid
ot Sl any doCumends in responsa o e same,

Subarguan! to the el of cenen coamplsnts in this alfce, Rifther clarfications ware soughl regerding prawous
COTREDOAEnCE, 1o which no mply wes (eceived and documants im suppert 1 the sllagation raised in the eomplanss
vig aimadl daded 0907 2034, b nec podesy 1o amail dahed 09.07.2024 you had sibmided reply in the divizion oo on
15,07 2004 vehich wad incompkele. TFisy #0i \'«'E!Etglr&"l kil opporiuray vide a-mad] dabed 1607 20249 bs aubonit (he
repuiniba mlormation by 1707, E'I'.'C-:I T

Thea ey sanl e w;h -l |:|.'-|Intr-'1-:I'.r:? ?ﬂid:'hih wambnesd A fodand uﬂl;e:naranln:::', &5 o hed shated
o ek T paymend A5 par mskibedr and sami-sikilizd Yor seourly guard and Gunman raspaciively which is in
vielatian 0 iender specid condifios - unnnr sl n!j[::u_ 5:- af MIT and minimum criferia laid dosw by Mnising of

Labear aind Employrmsant, G0l - MF .|..r L

Aled pompidanng yor fephes || iB m'-:lud-a-:l |hal o haws not complisd with MIT'R ieems and candbons
wnder clouse 173 which siodas " any discrepanch =g shon coming i lound o lalar siale or L-1agency doss nal
turn up for venficadion of orgrmals which renders tender of L1 agency e wvald, the 50% of EMD ameunt shall b
torfneed and the lendemer shall be debarred for re-landarning far paicd of 2 wean in DSNDC*

il is Srefore. the competert audhiily has repsctad the alorassid fender slang with implementation of MIT's
bérm and eondfons clese | 7.3 Accordingly 50% EMD e Re 8,57 TA5/-has baan dorfeited and your firm has been
cabarted for lmnderiveg In DSIOC for bwo yaprs froen B dals of igeua of his et

Vaurs. Fasthiully

Mr. Ravindra Raizada, counsel for the Petitioner impugns the

aforenoted order, arguing that the debarring action as well as forfeiture of

the EMD was not preceeded by any show cause notice and therefore such an

2 «“pSIIDC”
3 “Impugned order”
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action is wholly erroneous and arbitrary and in violation of the principles of
natural justice. In this regard, the reliance is placed on the judgment of the
Hon’ble Supreme Court in Gorkha Security Services vs Govt. of NCT of
Delhi & Ors 3

4. Mr. Raizada also urges that there was no violation of any clause of the
tender by the Petitioner since the NIT does not specify anything about the
skill category of the security guards and the rates which were quoted by the
Petitioner were in line with the salaries given by other Government
Departments to their security personnel. In this regard, the Court’s attention
is drawn to the Petitioner’s reply dated 17" July, 2024, whereby the
Petitioner clarified that they had quoted rates for security guard under
unskilled category and quoted rates for gunman under the semi-skilled
category. Furthermore, it was mentioned that to comply with the
requirements of Respondent No. 2, Petitioner will deploy the unskilled
guards and train them as semi-skilled and will deploy semi-skilled gunman
and train them to match the performance of the skilled gunman. In the
aforementioned reply of the Petitioner, they also highlight that the NIT does
not make mention about the skilled category of security guards and
therefore, there is no violation of any clause or the tender.

5. On the other hand, Ms. Anusuya Salwan, counsel for the
Respondents, states that the impugned order does not suffer from any
infirmity. However, she submits that since there was no prior show cause
notice given to the Petitioner specifically proposing the action of debarment,

the Respondents are willing to reconsider this issue and accordingly issue a

4 “EMD”
5(2014) 9 SCC 105
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show cause notice, if required. Nonetheless, she urges that notwithstanding
the action of debarment, the forfeiture of the EMD being in consonance with
the contractual terms of the NIT is a valid action.

6. The Court has considered the aforenoted contentions. It is noted that
the forfeiture of 50% of the EMD amounting to INR 6,57,755/-, is drawn
from Clause 17.3 of the NIT which reads as under:

“17.3 If any discrepancy or any short coming is found at later state or L-
I agency does not turn up for verification of originals which renders
tender of L-I Agency as invalid, the 50% of EMD amount shall be
forfeited and the tenderer shall be debarred for re tendering for period of
2 years in DSIIDC.”

7. As to the question of the payment of unskilled and semi-skilled
security guards and gunman was in violation of the NIT special conditions
under Clause 6 (i1), 54 as well as the minimum criteria laid down by the
Ministry of Labour and Employment, Government of India, is purely a
contractual dispute which would require interpretation for the terms of the
contract. To this extent, in the opinion of the Court, a writ petition preferred
under Article 226 of the Constitution of India, is not the appropriate remedy
for redressing such a grievance, involving disputed questions of fact.
Accordingly, this Court declines to interfere with respect to forfeiture of the
50% of the EMD.

8. However, the imposition of penalty debarring the Petitioner from
tendering with the DSIIDC for a period of two years, in the opinion of the
Court, can not be sustained in the absence of any prior show cause notice.
Thus, such an action of debarment amounts to violation of the principles of
natural justice. Accordingly, the direction for debarring the Petitioner from

tendering in a DSIIDC contract for two years, is accordingly set aside.
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9. The Respondents are at liberty to issue a fresh show cause notice to
the Petitioner, if so required, specifying the proposed action to be taken, to
enable the Petitioner to submit their response thereto.

10. It is clarified that if an action is initiated by the Respondent in this
regard, they shall duly consider the Petitioner’s stand and take an
appropriate decision thereon, in accordance with law. On this aspect, it is
further clarified that the Court has not examined the merits of the allegations
made by the Petitioner and all rights and contentions of the parties are left
open.

11.  With the above directions, the present writ petition is disposed of

along with pending applications.

SANJEEV NARULA, J
SEPTEMBER 4, 2024/ab
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