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8 IN THE HIGH COURT OF DELHI AT NEW DELHI
+ ARB.P. 1327/2024

SUDHAKAR SAMAL ... Petitioner
Through:  Mr Yugal Kishor Prasad, Adv.
Versus

GOVT. OF NCT OF DELHI THROUGH

THE EXECUTIVE ENGINEER ... Respondent

Through:  Ms Rachita Garg, Ms Preeti Chauhan
and Mr Agam Rajput, Advs.

CORAM:
HON'BLE MR. JUSTICE JASMEET SINGH
ORDER

% 29.08.2024
L.A. 37637/2024
1. This is an application seeking condonation of 35 days delay in re-
filing the present petition.
2. In view of the submissions made by learned counsel and for the

reasons stated in the application, the delay of 35 days in re-filing the present
petition is condoned.

3. The application is disposed of.

ARB.P. 1327/2024

4. This is a petition filed under Section 11 of the Arbitration and
Conciliation Act, 1996 seeking appointment of an Arbitrator for
adjudication of disputes between the parties arising out of agreement dated
30.06.2022.

5. The arbitration clause is Clause 25 of the GCC and reads as under:
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CLAUSE2S
Setlement of Excepl whers othenvise provided In the contract, ali gueslions and disputes relating lo the
Disputes & meaning of Ine specitications, casign, drawings and instructions herg-in before menticned
Arbifration and as fc tie quality of werkmanship or materials used on the work or as to any other

gqueslion, claim, fighl, matter or ting whatsosver in any way arising out ¢f of relating 1c the
. coniract, designs, Crawings, specilications, eslimates, insiructions, orders or these corditions
orothemwise concerming the werks or the execulion or fallure t0 execute the same whether
arising during the progress ol the work ar after the cancellation, termination, cempiation or
abandonment tharso! snall be cealt with as menticned hereinatier: ’

vl 2 C
4 () #fthe contracior consicerss any work damanded of him to ke outs 2 :
cenlracy, of disputes any dravings, record or desision given inSren:.:: Lﬁ:;eg:\e?ts o t!1e
Charge on any mattar in connection with or arising ous of the CONMract of carryi ginoer-in-
work, to be unacceptable, he shall promptly withia 15 days request the S'yu'"g‘ out of tha
E_hg.r.e_er in writing forwritten instruction or dacision, Ther eupce, the Superinten dl_w mloqcﬂng
shall give his wrilien insinictions cr dacision withiz 3 periog of onaTant ing Enginoer
+© olthe cenlracior's letter, : "emonih from the receipt

I the Superintending Engireer fails to give his insiructions or decision in writing within Ihe
aloresaid period or if the contraclor is dissalisfied wilh the insiructions or decision of the
Superintanding Engineer, the conlractor may, within 15 days of the receipt of Superintending
Englneer's decision, appeal lo the Chiel Engineer who shall allord an cpportunity o tho
contractor 1o be heard, if Ihe latter so dasires, and to offer evidence in support of his appeal.
The Chiel Enginaershall give his Cecision within 30 days of receipt of contractor's appeal. If
the contraclor is dissalisfied with this decision, the contractor shall within a period of 30
days from receip! of the decision, give notice to the Chief Engineer for appointment of arbitrator
_on prescribod prolorma as per Appandix XV, failing which the said decision shall be final binding
and conclusive and not referable 1o adjudication by the arbitrator.
(i) Except where the decision has become final, binding and conclusive in terms of Sub
Para (j) above, disputes o difference shall be referred for adjudication through arbitratio.

by a sola arbilrator appointed by tha Chist Engineer,  in charge of the work
(- Hasclear PoolblaiBy. e CHinf Enghibns, BEARP: fn Eharg ki
¢ NS Borithara-bs ao-Additonet DiractorGeaaraltbe-Dired :

If the arbitrator sa appoinied is unable or unwilling 10 act or resigns his appoiniment or
vacates his olfice due 10 any reason whatsoever, another sole arbilrator shali be appointed
in the manner aforesaid, Such person shall be entitled to proceed with the reference from

ihe slage at which it was left by his predecessor.
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" ls a term of this contract thal the party invoking arbitration shall give a lis! of disputes with
amounts daimed in respect of each such dispute alongwith the nolice for appointment of
arbitratorand giving reference to the rejection by the Chiel Engineer of the appeal.

Itis also a term of this contract that no person, other than a person appointed by such

Chiel Engineegr, or Adgwienal - = z
as alocesaid, id act as arbitrator and i fo? any reason thatis not possible, the matter

shall'not be referred lo arbitralion at all.

It is also a ferm of this contract that if the conlracior does not make any demand for
appoiniment of artilrator in respect of any claims in writing as aforesald within 120 days af
receiving the intimation from the Engineer-in-charge that the final bill is ready for payment,
the claimof the coalracter shalf be ceemed Lo have been waived and absolutely barred and
the Government shallbe discharged and released of all liabilities under the contract in respect

of thesa claims. X .
The arbiu_qtio_n shall ba conducted in accordance with the provisions of the A;biiration !
and Conciliation Act, 1996 (26 of 1996) or any statutory modifications or re-enactment
thereol and the rules made thereunder and for the time being in force shall apply 1o the
arbilration proceeding under this clause. :

Itis also a term of this coniract that the arbitrator shall adjudicate on only such dfsgﬁles
as are referred to him by the appeinting authority and give separate award against each
dispule and claim relerred to him and in all cases where the total amount of the claims
by any party exceeds Rs, 1,00,000/-, the arbitrator shall give reasons for the award

Jtis also a term of Lhe contract that if any fees are payable to fhe arbilralor, these shall be

*paid equally by both the parties. -
It Is also a term of the contract that the arbitrator shall be deemed !

: x 0 have entered
relorence onthe date he Issues nolice to both tha parties calling them to submit ik st’ato'r:\ u::
+of claims and counter statement of claims, The venue of the arbitration shall be such° e
as may be fixed by'lho abitraterin his sole discretion. The fees, it any, of the arbits plac'e
red to be paid before the award is made and published, be paid half ang halalkgr shad

; ! y oa

-~

of the parlies. The cost ol the reference and of the award (including the lees, if any, of t
arbitrator) shall be in the discretion of the arbitrator who may direct to any by whom and
what manner, such cosls or any part thereol shall be paid and fix or seltle the amount

coslts to be so paid.
6. Since there were disputes between the parties, the petitioner invoked

arbitration vide legal notice dated 09.10.2023. Thereafter the present petition

has been filed.
7. For the said reasons, issue notice.

8. Ms Preeti Chauhan, learned counsel on behalf of Ms Rachita Garg,

Advocate, appears for the respondent and states that she has no objection to
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the petition being allowed.

9.

For the said reasons and in view of the no objection, the petition is

allowed. Since the parties are still having disputes between them, the

following directions are issued:-

10.
11.

1) Mr. Shashwat Bajpai, Advocate (Mob. No. 9811208936) is
appointed as a Sole Arbitrator to adjudicate the disputes between the
parties.
11) The arbitration will be held under the aegis of the Delhi
International Arbitration Centre, Delhi High Court, Sher Shah Road,
New Delhi (hereinafter, referred to as the ‘DIAC’). The remuneration
of the learned Arbitrator shall be in terms of the Fourth Schedule of the
Arbitration & Conciliation Act, 1996.
1i1) The learned Arbitrator is requested to furnish a declaration in
terms of Section 12 of the Act prior to entering into the reference.
1v) It is made clear that all the rights and contentions of the parties,
including as to the arbitrability of any of the claim, any other
preliminary objection, as well as claims/counter-claims and merits of
the dispute of either of the parties, are left open for adjudication by the
learned arbitrator.
V) The parties shall approach the learned Arbitrator within two
weeks from today.

The petition is allowed and disposed of in the aforesaid terms.

Pending applications, if any, are hereby disposed of.

JASMEET SINGH, J

AUGUST 29, 2024/sr Click here to check corrigendum, if any
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