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8 IN THE HIGH COURT OF DELHI AT NEW DELHI

% Date of Decision : 23.08.2024
+ RFA (OS)(COMM) 16/2024
M/S. KG MARKETING INDIA ... Appellant
Through:  Mr Deepak Dhyani, Advocate.
Versus
RASHI SANTOSH SONI & ANR. ... Respondents

Through:  Mr Jaspreet Singh Kapur, Advocate.

CORAM:
HON'BLE MR. JUSTICE VIBHU BAKHRU
HON'BLE MR. JUSTICE SACHIN DATTA

VIBHU BAKHRU, J. (ORAL)

CM APPL.. 48484/2024 (Early hearing)

1. This is an application for advancement of hearing scheduled on

13.09.2024. For the reasons stated in the application, the same is allowed.

2. With the consent of the counsel, the above captioned appeal is taken

up for hearing.

RFA(OS)(COMM) 16/2024 & CM APPL. 47681-85/2024

3. The appellant has filed the present appeal impugning a judgment
dated 02.07.2024 (hereafter the impugned judgment) passed by the learned
Single Judge in CS (COMM) No.18/2023 whereby, the learned Single Judge
had directed the worthy Registrar General of this Court to take action within

a period of four weeks and lodge a complaint with the concerned Judicial
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Magistrate under Section 340 of the Code of Criminal Procedure, 1973
(hereafter the CrPC).

FACTUAL CONTEXT

4. It is stated that the appellant had filed the suit [CS (COMM) No.
18/2023] against the respondents seeking an injunction against the use of the
mark/label ‘SURYA’ and the accompanying trade dress, which is set out

below:

5. The appellant had placed on record certain newspaper advertisements
of its trademark SURYA to establish that it was the prior user and had
extensively advertised its trademarks. The said relevant pages of the
newspapers, as filed by the appellant along with its plaint and application for
interim relief, are set out below and the advertisements relied upon by the

appellant have been highlighted by outlining the same.:

RFA(OS)(COMM) 1672024 Page 2 of 17
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6. The aforesaid newspaper advertisements were relied upon in the suit
[CS (COMM) No. 18/2023] for the purposes of claiming prior user/adoption
in the mark ‘SURYA GOLD’ since 2016.

7. By an order dated 16.01.2023, the learned Single judge, relying upon
the pleadings of the appellant, granted an ex-parte ad-interim injunction and
also appointed a Local Commissioner (LC) for search and seizure of

allegedly infringing goods of the respondents.

8. Thereafter, the respondents had filed an application being
[.A.10033/2023 dated 18.05.2023 under Order XXXIX Rule 4 of the Code of
Civil Procedure, 1908 (hereafter the CPC), alleging that the documents filed
by the appellant were maliciously fabricated for the sole purpose of securing
an order of interim injunction. The Court found merit in the aforesaid

contention.

0. On 25.05.2023, the Court allowed the aforesaid I.A. No. 10033/2023
and vacated the ad interim injunction granted in terms of the order dated
16.01.2023. The appellant's application being [I.A. No0.680/2023] was
dismissed by the learned Single Judge.

10. In the meantime, the respondents filed a cross suit [being CS
(COMM) No.477/2023] on 15.07.2023 seeking to injunct the appellant from
using the mark ‘SURYA GOLD’ and the accompanying labels. In this suit,
the respondents filed the original newspapers dated 17.06.2016 and
12.07.2017 to establish that the newspapers relied upon by the appellant in its
suit [CS (COMM) No. 18/2023] were fabricated. In response, Mr. Karan

Kumar, partner of the appellant company took the position that its main suit

RFA(OS)(COMM) 16/2024 Page 6 of 17
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11.  The learned Single Judge after having perused the recorded statement
of Mr. Karan Kumar dated 18.07.2023 and the original newspapers produced
by the respondents, found that the appellant’s claim of having advertised
their products under the trademarks in question in the years 2016 and 2017 is
false. The original and certified copies of the said newspapers dated

17.06.2016 and 12.07.2017 show that the appellant’s advertisement was

RFA(OS)(COMM) 1672024 Page 8 of 17



superimposed on the copies of the original newspaper. Thus, the

advertisements were found to be tampered and forged.

12.  Prima facie, the learned Single Judge accepted that the appellant was
guilty of contempt as it had filed forged and tampered documents in this

Court, which also constitutes various penal offences.

13.  Accordingly, notice was issued to show cause as to why the appellant
ought not to be punished in accordance with law. In response to the said
show cause notice, Mr. Karan Kumar filed unqualified and unconditional

apology by way of two affidavits dated 25.05.2023 and 08.07.2023.

14.  The respondents filed an application being CRL.M.A. 18432/2023
under Section 340 of the CrPC in CS(COMM) No.18/2023 alleging that the
appellant has committed offences under Section 196, 199, 200, 209, 463,
465, 468, and 470 of the Indian Penal Code, 1860 (hereafter the IPC) and

appropriate proceedings be initiated.

15.  The appellant filed a reply and contended that the proceedings under
Section 340 of the CrPC were not maintainable in view of the law settled by
the Constitution Bench of the Supreme Court in Igbal Singh Marwah &
Anr. v. Meenakshi Marwah & Anr.: (2005) 4 SCC 370. It was contended on
behalf of the appellant that the said decision drew a distinction between
alleged forgery committed prior to the filing of legal proceedings and forgery
and fabrication done during the course of the legal proceedings. It was
submitted that the court could not initiate the proceedings in respect of
forgery and fabrication allegedly done prior to institution of those

proceedings. According to the appellant, proceedings under Section 340 of

RFA(OS)(COMM) 16/2024 Page 9 of 17



the CrPC could be initiated only in cases of where the forgery and fabrication
was done in court. The appellant contended that since in the present case, the
allegedly fabricated documents were filed along with the suit, it was apparent
that the documents were fabricated prior to the filing of the suit. The
appellant also placed reliance upon the judgment of the Supreme Court in
Ashok Gulabrao Bondre v. Vilas Madhukarrao Deshmukh and Others:
(2023) 9 SCC 539.

16.  The learned Single Judge did not reject the said contention but
proceeded on the basis that, since the Statement of Truth was filed in the
Court in support of the averments made in the plaint and the documents filed

along with the plaint, the appellant could be proceeded against.

17.  The learned Single Judge also observed that the offence had taken
place once the suit was filed and the document was relied upon for obtaining
relief. This, in the opinion of the learned Single Judge disclosed an offence of

forgery, fabrication, and filing of a false affidavit.

18.  Since the alleged offence of forgery/fabrication of newspapers was
admitted and the false newspaper advertisements were relied upon in court
proceedings, the learned Single Judge, held that a case for registration of a
complaint under Section 340 of the CrPC was made out. Accordingly, the
learned Single Judge directed the worthy Registrar General to take action
within four weeks in this regard and lodge a complaint with the concerned

Judicial Magistrate.

19. The suit in question, CS(COMM) No.18/2023, was dismissed with
cost of ¥5,00,000/- and the suit bearing CS(COMM) No. 477/2023 was

RFA(OS)(COMM) 16/2024 Page 10 of 17



decreed and the appellant was restrained from using the mark ‘SURYA
GOLD’.

20.  The learned Single Judge also directed that cost as imposed be
deposited within a period of three months from the date of the impugned
judgment. The appellant states that it has also enclosed a partial payment

toward the said cost.

21.  The appellant has preferred the present appeal assailing the impugned
judgment. The learned counsel for the appellant contends that the order
directing the Registrar General to lodge a complaint with the concerned

Judicial Magistrate be set aside and the cost as imposed be reduced.

REASONING AND CONCLUSION

22. It is apparent from the above that there are good grounds to find that
the appellant had produced forged and fabricated documents (copies of
newspapers) showing advertisements reflecting its trademarks, that were not
published. The newspapers, as published, did not bear any such

advertisement.

23. It is undisputed that the said forged and fabricated documents were
produced to secure interim orders from the Court. Copies of the said
advertisements were also filed along with the plaint, which was supported by

a Statement of Truth affirming as to the genuineness of the said documents.

24.  The learned counsel appearing for the appellant does not contest the
finding that the documents were forged and fabricated. He also does not

dispute that the Statement of Truth, which was filed in the Court affirming

RFA(OS)(COMM) 16/2024 Page 11 of 17



the genuineness of the said documents, is also false. He, however, assails the

impugned judgment on two grounds.

25.  First, he submits that the appellant had no option but to file a
Statement of Truth as that is a requirement under Order VI Rule 15A of the
CPC as amended by the Commercial Courts Act, 2015. Therefore, it was
necessary for the appellant to file the said Statement of Truth. He submits
that since, the said affidavit merely affirmed the disclosure of the document
which was forged or fabricated prior to the filing of the suit, the appellant
could not be proceeded against under Section 340 of the CrPC. He submitted
that a person cannot be proceeded against for doing an act — in this case filing
the Statement of Truth — which he is mandatorily required to do. He has also
drawn attention to the observations made by the Court accepting that the

forgery had taken place prior to the filing of the suit.

26.  Second, he referred to the decision of the Supreme Court in Igbal
Singh Marwah and Another v. Meenakshi Marwah and Another (supra), in
support of his contention that Section 340 of the CrPC would not be
applicable in respect of a document which although, produced in the Court,
was fabricated prior to the institution of the said action. He also relies on the
recent decision of the Supreme Court in Ashok Gulabrao Bondre v. Vilas
Madhukarrao Deshmukh and Others (supra), in support of the aforesaid

proposition.
27. We find no merit in the aforesaid contentions.

28.  The fact that the forged and fabricated documents have been produced
in the proceedings before the Court is admitted by the appellant. By virtue of

RFA(OS)(COMM) 16/2024 Page 12 of 17



Section 16 of the Commercial Courts Act, 2015, certain provisions of the
CPC were amended. In terms of Order VI Rule 15A(5) of the CPC, a party to
an action in regard to a commercial dispute of a specified value, is required
to file a Statement of Truth in the format as set out in Appendix to the
Schedule. It is also clearly provided that absent the Statement of Truth
affirming the averments made in the pleadings, the same would not have any
evidentiary value. It also clearly implies that the object of filing of the
Statement of Truth is to confer certain evidentiary value on the averments

made in the plaint as well as the documents annexed along with the plaint.

29.  The contention that since the appellant had no option but to file a
Statement of Truth in the specified format, the appellant not be proceeded
against under Section 340 of the CrPC is insubstantial. The requirement is to
file a correct Statement of Truth and not a false one. The entire object
requiring a party to affirm the contents of the pleadings and the documents
annexed to the plaint is to ensure that only true and correct pleadings and

genuine documents are filed in the proceedings.

30. We find that the averments made by the appellant that he was
compelled to file a false Statement of Truth because it had committed a
forgery prior to the filing of the suit is an extraordinary submission, which

obviously cannot be accepted.

31.  We find no infirmity with the conclusion of the learned Single Judge
that filing of a false Statement of Truth in the Court would attract the
provisions of Section 340 of the CrPC.
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32.  The reliance placed by the appellant on the decision of the Supreme
Court in the case of Igbal Singh Marwah and Another v. Meenakshi
Marwah and Another (supra) and Ashok Gulabrao Bondre v. Vilas
Madhukarrao Deshmukh and Others (supra), is misplaced. The decision of
the Supreme Court in Igbal Singh Marwah and Another v. Meenakshi
Marwah and Another (supra) is not an authority for the proposition that the
Court would have no jurisdiction under Section 340 of the CrPC if a forged

and fabricated document prepared earlier, is produced in the Court.

33.  The controversy involved in Igbal Singh Marwah’s case was the
interpretation of the expression “when such offence is alleged to have been
committed in respect of a document produced or given in evidence in a
proceeding in any court” as occurring in Clause (b)(ii) of sub-section (1) of
Section 195 of the Cr.P.C. The Supreme Court noted that the relevant clause
1s capable of two interpretations. This controversy was articulated by the
Supreme Court in paragraph 7 of the said decision, which is reproduced

below:

“7.  On a plain reading clause (b)(i1) of sub-section (1) of
Section 195 is capable of two interpretations. One possible
interpretation is that when an offence described in Section 463
or punishable under Section 471, Section 475 or Section 476
IPC is alleged to have been committed in respect of a
document which is subsequently produced or given in evidence
in a proceeding in any Court, a complaint by the Court would
be necessary. The other possible interpretation is that when a
document has been produced or given in evidence in a
proceeding in any Court and thereafter an offence described as
aforesaid is committed in respect thereof, a complaint by the
Court would be necessary. On this interpretation if the offence
as described in the Section is committed prior to production or
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giving in evidence of the document in Court, no complaint by
Court would be necessary and a private complaint would be
maintainable. The question which requires consideration is
which of the two interpretations should be accepted having
regard to the scheme of the Act and object sought to be
achieved.”

34.  As is apparent from the above, the central dispute was whether a
complaint by a Court would be necessary in respect of a document that was
prepared prior to filing the same in the court proceedings. The Supreme
Court referred to its earlier decision in Mahadev Bapuji Mahajan & Anr. v.
State of Maharashtra: 1994 Supp (3) SCC 748 and observed that “the
contention that the absence of a complaint by the Revenue Court was a bar to
taking cognizance by the criminal court in respect of offences under Sections
446, 468, 471 read with Section 120-B IPC which were committed even
before the start of the proceedings before the Revenue Court, was not

accepted”.

35. The Supreme Court explained that there was no bar on the criminal
court taking cognizance of such offences. Plainly, there was no cavil as to
the Court’s power to initiate proceedings under Section 340 of the Cr.P.C. It
was nobody’s case that the Court was precluded from causing a complaint to
be made under Section 340 of the Cr.P.C. in case of offences against

administration of justice.

36.  The learned counsel for the appellant has relied upon paragraph 17 of
the decision of the Supreme Court in Ashok Gulabrao Bondre v. Vilas
Madhukarrao Deshmukh and Others (supra). The said paragraph is set out

below :-
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“17. It could thus clearly be seen that this Court, on unequal
terms, has held that the view taken in Sachida Nand
Singh [Sachida Nand Singh v. State of Bihar, (1998) 2 SCC
493 : 1998 SCC (Cri) 660] that Section 195(1)(b)(ii) CrPC
would be attracted only when the offence enumerated in the
said provision was committed in respect of a document after it
has been produced or filed in evidence during proceedings
before any court i.e. during the time when the document is
custodia legis. The Court has clearly held that, insofar as the
will which is alleged to have been fabricated before it was

produced in the Court, the embargo created by Section
195(1)(b)(ii) CrPC would not come into play.”

37. It is clear from the last sentence of the aforesaid paragraph that the
Court was concerned with the embargo created under Section 195(1)(b)(ii) of
the CrPC. Clearly, in case of the document which was fabricated before it
was produced in Court, the embargo under Section 195(1)(b)(i1) of CrPC
which proscribes any Court from taking cognizance of the offence would not
apply.

38.  Thus, if a party had committed an offence as described in Section 463
of the IPC or punishable under Section 471, Section 475 or Section 476 of
the IPC in proceedings before the Court, no Court could take cognizance of
the same. This embargo would not be applicable if the forgery was prior to
the forged documents being produced in Court. However, there is no
proposition that the Court would have no jurisdiction under Section 340 of
the CrPC in respect of such forged and fabricated documents filed in the

court proceedings.

39.  We find no merit in the present appeal and the same is liable to be

dismissed. Considerable time was consumed in hearing this appeal, which we
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find was an unjustifiable imposition on judicial time. We, accordingly,

consider it apposite to impose cost quantified at 22,00,000/-.

40.  The appeal is dismissed with cost quantified at 32,00,000/-. The
aforesaid amount shall be deposited by the appellant with the Delhi High

Court Legal Services Committee within a period of four weeks from date.

41.  The hearing scheduled on 18.09.2024 is cancelled.

VIBHU BAKHRU, J

SACHIN DATTA, J
AUGUST 23, 2024
r/M/gsr

Click here to check corrigendum, if any
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