This is a digitally signed order.

%o

| B
Y
R

IN THE HIGH COURT OF DELHI AT NEW DELHI
ARB.P. 1060/2023
THOUGHT PARTNERS GLOBAL SERVICES PRIVATE

LIMITED. L Petitioner
Through:  Mr. Amit Srivastava, Adv.
versus

LEVERAGE ED - TECH PRIVATE LIMITED ... Respondent
Through:  Mr. Vipul Wadhwa, Ms. Carina
Arora, Advs.

Mr. Avishkar Singhvi, Mr. Naved Ahmed, Mr.
Vivek Kr. Singh, Advs.

CORAM:

HON'BLE MR. JUSTICE JASMEET SINGH
ORDER
09.04.2024

This is a petition seeking appointment of a sole arbitrator to adjudicate
dispute between the parties arising out of the agreement dated
04.03.2022.

The brief facts are that the petitioner i.e. “Thought Partners Global
Services Private Limited” is a Business Process Management and
Consulting Company. It helps companies bring positive and sustainable
changes in their businesses in a cost-effective manner. The petitioner is
a start-up incorporated in February, 2022.

The respondent is “Leverage Ed-Tech Private Ltd. and is engaged in
the business of education consultancy.

It is stated that the respondent approached the petitioner company for
available processing services.

After negotiation, the petitioner and the respondent entered into a
Letter of Intent (Lol) dated 04.03.2022 and the petitioner continued to
provide services to the respondent for about 9 months.

Thereafter, it is stated that the respondent using its dominant position

informed the petitioner regarding termination of the contract.
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It is stated in the petition that the petitioner, out of coercion, wrote an
email dated 21.12.2022 agreeing to termination of the contract on
certain payments. Timely payments were the essence of the email.
Since the respondent breached the said timelines, the petitioner on
06.03.2023 revoked the email dated 21.12.2022 and invoked the
arbitration clause.

Learned counsel for the petitioner has relied upon the judgment of this
Court titled as “Knowledge Podium Systems Pvt. Ltd. vs. S M
Professional Services Pvt. Ltd.” [CS(COMM) 377/2020], “Abdul
Waseem & Anr. vs. Abdul Azim” [ARB.P. 869/2023] and the judgment
of the Hon’ble Supreme Court titled as “Lata Construction and Others
vs. Dr. Rameshchandra Ramniklal Shah & Anr” [(2000) 1 SCC 586].
The contentions of the petitioner are disputed by Mr. Wadhwa, learned
counsel for the respondent. He states that the email dated 21.12.2022
was out of the free will of the petitioner, the petitioner accepted all the
payments pursuant to the email and after receiving the payments, the
petitioner out of greed, has invoked the arbitration clause.

The respondent has relied upon “M/s Young Achievers vs. IMS
Learning Resources Pvt. Ltd. [(2013) 10 SCC 535].

I have heard learned counsels for the parties.

The arbitration clause as per the Lol reads as under:-

(1%

.....

Any dispute arising under this LOI shall be referred to
Arbitration in accordance with the Arbitration and
Conciliation Act, 1996. The parties shall mutually appoint an
arbitrator and the seat and venue of arbitration shall be New
Delhi, India.”

The email dated 21.12.2022 written by the petitioner reads as under:-
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From;: Anand Verma
Sert: 'Wednesday, Degembsr 377, 7022 71015

T Aditya Anera <pditvsf b rsrageedu, cormes; jytin arars e geed comm <lalin Aot Bl e ramisd u oo Vipul
Wadhwe <yipul,wadbes @leversgeedy come: 3oumnballgwerageedy tom <asupiis@deneryredy cam:: Digjay
Gagrels <digdioy Bleverapesdusom>

Ce: Deepskk Geron <dednpid, s pema DR mpsnnsrmgiobel ne

Subject: Agreament termination lerms

Deer Adityn & Jutin.

Wo sl ThoughiPartners, woudd [#e o Sack you fix the business opportunity mnd segpornt provided o dhe last 9 moaths
o our engagemesd with Leverage Eda

We were looking for o loag-temn engapement with Leverape Ede and s furtherance of our diseussion yesiordsy, we
wnderstand vour besineas needs and thus the decision to Temmimate the sgreemeantprogmm with TheughsFuntners. | am
sure we will b able to fed opporturdties in the fismure o vwork topether,

While it is going to be & very jough simstion fo mamage, with respect to car existing commiteenss fowards employees
mnd suppliers, on sech 8 short notice, we are extenifimp our support [0 vou in the interest of our esisblisted relsicoship,

Un the besis af my in-parsm discossion with bots of you (Aditya & Tafin) & yoer Leversge Edu office in Mosds today
mersing and then over 1 call ieday afleencon, we bave agreed on the follewdng berms and candBans w eenp dowe he
progrsm [Edborial seviees & Agp submilssion);

= 100 progeem o ming down by 305 Dec 2022

- L.lddnyﬂLmFdhnpﬂlﬁm;ﬂ'lhcﬂ:ﬂ:tFutuﬂstﬂlhtﬂﬂ“ ez 3O

= /A notice of 3 days by Leverags e to emp down the progres Jemil 20% lan B0
# Levernge Edu io prowide o sign off on reverse tnosition by 31° Deg 2022T

Paymend tenms sgrecmesi-

= Mow Invesss (TRGESPL Y DML 4 011) daied 159 Dec will bo paid by Leverage Edu on cr hefore 28® Dee 2022
{INR 27,280,050 + apoiicabile toes)

» Dec lavalee will be ralsed by ThoughtParmers os 1™ fam sod will be pald by Levesnge Edu on or before 5% Jan
2003 (IME I7,80,050 + applicakle txes)

& Molsze perind imwoice of 20 days will ke mizsd by ThowghtPariners om 1™ len will be paid by Levemge Fdo on ar
before 20th Jan 2021 (INR 18,53,367 = applicable taxes)

Kpeping the coming festival season in mind, we ane going b commussicate abeos the Serminatics of our conimct bo e
oG stall post pew vear s therefore, we would Be bo reguest you to el ths informsion as confidential, pre- infiom
all your team members to not divalpe this mformation o aovone a1 the ThougkiPanners” office as this may have ao
impact oo our shility to finetson unlil 30 Dec and may slso cause mresl m the offe enviremment at ThoughiPafnes.
We lock forwssd to your contisesd sappert and hope o work with Leverags Fda In funuee,

Mderry Christmas and o great year ahesd to Levempe Edu & beam

Woasr Deraasm Undsarsity ks SRob & Dwean Sy e
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The said offer was accepted by the respondent on 22.12.2022 and reads

as under:-

Anand Verma

From: Aditya Arore <aditysBleverageeditoms

Sent: 22 Dpcemiber 2022 17250

Ta: Arand Varma

€e: jatin araradl svesageedi corm Vipul Wadwa: Saugite Seker, Digviiey Gagreda:
Dkl Geraa

Subijrt: Re Agreemant Termingban 1

DeEar Anand,

Wie thank you for the assodation. W hereby accept the mutual termination of our sssociation with Thought Partners
on the following ferms:

w 1IN progrem 1o be camped dovwn by WP Des 20022
« Lawi day of operations by ThoughtPartners will ke 30% Dec 2022

u LE shall males payoeent of the monthly charges to Thooght Parners socrued ‘payahle s on 20th Jarmeny BIES.

As far o the payment torms gre comoemed, we would Bke to clarify as under:

. For the monihly charpes'expenseuiens sermuedincurned for the perind of 0lst fanuary 2003 o 20ch January 2003, LE
shall meks paymeent on or befiore 28t Jeewary 02T,

2, Mo smsiiint eithes sowends sorvices rendened, expenses’cosis ste. shill be palbd for any expensecost ineurred or services
remdered by Thowght Partners to LE afiter 20th Janeary 2021,

3, Invnizes mdsed il dete for che month of Nevemsber 2002, ghall be pald on or befiore 3§51 December H122:

4. All inveioes for December 2022 shall be mised by 315t December 2027 and shall be payable to you by 07th Jamsary
20233

Farther, kindly expiaim as to whas do you mess by reverse irmnsision by 315t Docemiber 20037

Kindlly acimowledge the afaramestianed terms, and provide the mecesseny carifications as a respansa to this emall.

On Thu, Dec 12, 3003 ar 1:01 PM Vipul Wadbeva ol po | sad s rseragend u, oome weote:
H Anand,

We ane res eveing this internally and revern in dus course: of §ime

On Tha, 22 Dec 3022, 12:32 Anend Yerma, <snand verma fihoughiperinersgobal.in wrote:
HI Adityalatin,

Mrase scknowledpe (he termd 30 that we can inifigbe the ramp down related activities 81 owr end

Bagards
Anupad
Geit Ourtbaok for i

The payment schedule was changed and the December 2022 payment
was released on 18.01.2023 against agreed timeline of 07.01.2023.The
January 2023 payment was released on 03.03.2023 against the agreed
timeline of 28.01.2023.
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After receipt of the payment, the petitioner wrote an email on
06.03.2023 stating that the settlement was out of undue coercion and by
using the dominant position of the respondent.

In order to decide the petition for appointment of an arbitrator, I will
have to decide the question whether prima facie it can be said that the
email dated 21.12.2022 was written out of coercion and by using the
dominant position of the respondent.

A perusal of the email shows that the petitioner agreed for termination
of the Lol on the basis of payment terms. The said offer was accepted
by the respondent on 22.12.2022.

From 22.12.2022 till 06.03.2024, there was no communication by the
petitioner stating that the respondent coerced the petitioner or used its
dominant position. The petitioner was only following up for the
payment.

Once the petitioner received the entire payment (though belatedly), the
petitioner sought to resile and invoked the arbitration clause. There is
no communication by the petitioner refusing the payment.

In my view, the terms of the Lol stood superseded by the email dated
21.12.2022 accepted by the respondent on 22.12.2022. The same
amounts to novation of the original contract by mutual consent.

The reliance on the judgement of “Abdul Waseen & Anr” is
misconceived. In that case, the Court observed that “/0. The very fact
that the petitioner alleges that the retirement deed as well as the
settlement deed has been executed by the petitioner without his free will
and consent, is in itself an issue which needs to be adjudicated and
therefore, the disputes between the parties need to be referred to the
arbitration.” In the present case, the petitioner has alleged that the e-

mail for terminating the contract was written under coercion. However,
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after the alleged “coerced e-mail”, the petitioner has subsequently acted
upon that e-mail and accepted payments from the respondents. The
argument that the e-mail for termination of contract was under
coercion, prima facie, does not inspire my confidence.
The reliance on the judgement of Knowledge Podium Systems Pvt. Ltd.
(supra) is also misconceived. In that case, the Court was of the view
that “29. In the present case, in my opinion, as the facts noted above
show, it cannot be prima facie said that there is a completely new
contract and that the old registered Lease Deed dated 21.02.2017 read
with the Maintenance Agreement of the same date have been novated
and substituted by a completely new contract. The e-mail dated
15.10.2018 sent by the defendant merely agrees to reduction of rent. It
does not specifically state that all the terms and conditions of the Lease
Deed and the Maintenance Agreement stand superseded or novated.
The issue would require deeper consideration and is best left to the
arbitral tribunal to adjudicate upon.” In the present case, it is not the
case that only some terms and conditions of the contract were altered
subsequently. The whole contract stood terminated on 22.12.2022 in
toto, subject to certain payments. Hence, there can be no margin for
confusion.
The judgement of “Lata Construction” (supra) is also not applicable in
the present case. The Supreme Court held that:-
“11. In the instant case, the rights under the original contract
were not given up as it was specifically provided in the
subsequent contract that the rights under the old contract shall
stand extinguished only on payment of the entire amount of Rs
9,51,000. Since the amount was not paid by the appellants as

stipulated by the subsequent contract, the rights under the
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original contract were still available to the respondents and
they could legally claim enforcement of those rights.
Obviously, under the original contract, the appellants were
under an obligation to provide a flat to the respondents. This
right would come to an end only when the appellants had, in
pursuance of the subsequent contract, paid the entire amount
of Rs 9,51,000 to the respondents. Since they had not done so,
the respondents could legally invoke the provisions of the
earlier contract and claim before the Commission that there
was “deficiency in service” on the part of the appellants.”
In the present case, the termination of the contract was to take place on
the payment of certain amounts, which were duly paid by the
respondents (though belatedly). Hence, I am of the view that after the
conditions of the e-mail dated 21.12.2022 have been satisfied, i.e, the
respondents making the payments. The petitioner has also duly
accepted the payments from the respondents and the Lol stood
suspended and superseded by e-mails dated 21.12.2022 and
22.12.2022.
The petition is dismissed in the aforesaid terms.
In case the petitioner is aggrieved by the late payment and/ or has
suffered some damages on account of the late payment, the petitioner is
at liberty to avail of the appropriate legal proceedings which, in my
view, is not the present petition under Section 11 of the Arbitration and

Conciliation Act, 1996.

JASMEET SINGH, J
APRIL 9, 2024 / (MS)
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