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* IN THE HIGH COURT OF DELHI AT NEW DELHI
Yo Date of Decision: 19.09.2024
+ CS(COMM) 666/2022 & 1.A. 15685/2022
JK CEMENT LIMITED ... Plaintiff
Through:  Mr. Prakhar Sharma and Ms. Piya
Uppal, Advs.
M: 9868206903
Versus
ANKUR AGARWAL & ORS. ... Defendants
Through:  None
CORAM:
HON'BLE MS. JUSTICE MINI PUSHKARNA
MINI PUSHKARNA, J (ORAL)

1. None has appeared for the defendants. It is noted that defendant nos. 1
and 2 had put in appearance, after service. However, no written statement
has been filed on their behalf. Defendant no. 3 was also served, as recorded
in the order dated 16™ February, 2024. However, none appeared for
defendant no. 3, despite service and no written statement came to be filed on
behalf of defendant no. 3 also. The rights of defendant nos. 1 and 2 to file
their written statement, was closed vide order dated 21* September, 2023.
The right of defendant no. 3 to file written statement was closed, vide order
dated 8" May, 2024. Thus, no written statement has come to be filed on
behalf of the defendants, despite lapse of statutory period. Accordingly, the
defendants are proceeded ex-parte.

2. The present suit has been filed praying for permanent injunction for
restraining the defendants from using, manufacturing or selling under the
trademark J&K, trade name Jay Kay Industries and under any trademark/
label/packaging/trade dress/trade name, which is identical with or

deceptively similar to the plaintiff’s trademark/label/packaging/colour
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combination/ trade dress/ trade name ‘JK’ in relation to goods, i.e., cement,
wall putty and other allied/cognate goods/business.

3. The facts canvassed in the plaint, are as follows:

3.1 The plaintiff is an affiliate of the multi-disciplinary industrial
conglomerate JK organisation, which was founded over hundred years ago,
by late Lala Juggilal Singhania and late Lala Kamlapat Singhania. The
abbreviation ‘JK’ denotes ‘Juggilal Kamlapat’.

3.2 The trademark JK was adopted and has been in use, since the year
1974 for various goods by the plaintiff, including, cement and other goods
introduced time to time, such as wall putty, building materials, grey cement,
white cement, gypsum plaster, tile adhesive, wood finishes, non-metallic
rigid pipes for building, asphalt, pitch, bitumen, etc.

3.3  The plaintiff is associated with JK organisation, which is an eminent
industrial group in India. The JK organisation has different companies for
different businesses, apart from plaintiff-company. The trademark JK was
adopted as a prefix to the names of manufacturing and trading companies of
the family more than a century ago. The list of companies under the
trademark JK, as given in the plaint, is as follows:

a) JK Cement Limited

b) JK Cotton Limited

c) Jaykay Enterprises Ltd.,

d) JK Traders Limited,

e) JK Paints and Pigments Ltd.,

f) JK Cement (Western) Ltd.,

g) Jaykaycem (Central) Ltd.,

h) Jaykaycem (Northern) Ltd.,

1) Juggilal Kamlapat Holdings Ltd.,
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J) JK Tyre and Industries Ltd.

k) JK Lakshmi Cement Limited

1) JK Fenner India Limited

m) JK Paper Limited

n) JK Agri Genetics Limited

0) JK Risk Managers and Insurance Brokers

p) JK Lakshmipat University

3.4  The plaintiff is the registered proprietor of the trademark JK and its
several variants in India. The list of trademark registrations, in favour of the

plaintiff, as given in the plaint, is as follows:

[8. Wao.| Registration |Date of Filing | Class Trade Meark
I Drs. !
i | i
o BETLRG A1Z-T o0 1w
02 628123 15-05-1991 19
03 371194 20.01.1981 19
(15 549263 20-12-1994 19
Disclaimer on JK
= _ I| and Superplast
05 FA46483 11-02-1997 1e ,,:4*““"1«}\
T o
R
Disclaimer omn J & K
| separately |
6 TA5484 11-02-1997 19 JE. CEMENT
Disclaimer on 5
Cement
[ FISHI2 Z26-02-1998 1< TR SAMRBAT
05 TOGG3E 26-03-1998 19 TP SAMAAT
(57 GRADE CEMENT,
oo 851203 13-04-1999 1o
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| Mo right to the
| Exclusive use of the
all the descriptive
materials, the
Device & ISI mark

10 B73806 30-08-1999 1

Mo right to the
Exclusive use of
Globe" and
Expressions Water
Proof

11 1018292 19-06-2001
19

12 1090084 27-03-2002 19

Mo right to the
Exclusive use of the
Device of Picture
and word LK.
Cement

13 1124607 07-08-2002 19

MNo right to the
Exclusive use of the
descriptive matter
appearing on the
label

14 1124608 O-08-2002 19
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Mo right to the
Exclusive use of the
numeral 48 and
other descriptive
features appearing
on the label

15 1124609 07-08-2002 19

Mo right to the
Exclusive use of the
numeral 33 and
other descriptive
features appearing
on the label

16 1204126 03-06-2003 19

No right to the
Exclusive use of
Words
Sarvshaktman and
other descriptive
matter appearing
on the label

17 1204127 05-06-2003 19

18 1510269 03-12-2006 19

e pr———

Mo right to the
Exclusive use of the
word Wall Putty,
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Drevice of Globe and
all descriptive
| | matter appearing
l on the label
|
19 1734559 19-09-2008 19
| EEAe — = |
20 19658195 19-05-2010 19
21 | 2010827 | 18-08-2010 19 o -.E
s B
No right to the
Exclusive use of the
e Supreme
22 2378142 13-08-2012 1
23 2378143 13-08-2012 19
24 2419769 30-10-2012 19
25 2557944 02-07-2012 [ 1
26 IRTISEHG 31-12-2014 { 19 JEK Champion
Putty
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27 2872567 31-12-2014 19 JE. Wall Champ
Putty

28 2951595 28-04-2015 19
Viikite Cemant Based Putty
f 20 2992614 24-06-2015 2 | o Primnaxd
30 2992615 sa0e2015 | 19
. - O TR 100
a1 2996104 29.06-2015 19 Primaf

| ik Cutmse B gl el B pining

a2 3320836 27-07-2016 19 J K

33 3390720 31-10-2016 19
=
JK SGPER
34 3399721 31-10-2016 19 _I:EHE_HT )
BUILD SAFE
Mo right to the
| Exclusive use of
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35 3414649 Il 21-11-2016 19
Mark be used as a
| composite mark
and there is no
Exclusive right over
the descriptive
words in the logo
Ja 3509065 17-03-2017 e
JK SEPER POLLUGEARD
a7 2509665 17-03-2017 e
JK STPER PREMIEM™
35 2509564 17-03-2017 19
JK SHPER DERACRETE
39 3532551 24-04-2017 19 JK SGPER
CEMENT
BUILD SAFE
40 3524040 11-04-2017 19 JK Super Strong
41 3567281 09-06-2017 19 %F‘EGR
T BUILD SAFE
1 -
42 | 3589245 11-07-2017 19 ﬂrc_:“ﬂ‘,ﬂh,xx
45 3601060 28-07-2017 | 19 Prime Xx
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44 ARRES10 165-07-H01 8 19 ﬁ E
I . — I e —
45 013420 10-08-201 8 1 EKﬁPIEﬁ
Fai)
A I I R et T
JK SBPER
4h 3UZAAT3 OG-(F-201E 1=
SN ETE FREETAL
47 3930614 QG-0a-2015 19 JK Superfine
Wall Putty
44 433639 21-12-2018 19
JK WalmaxX
49 0133440 21-12-20018 19 JE Cement
| WalmaxX
! Al 4133641 21-12-2014 14 JKE Cament
I WallmaxX
51 403D 21122018 149 JE Cement
Powermmas
a2 3344 21-12-2018 14 JE Cement
WhitemaxX
JE Cement
53 33645 21-12-2018 19 | SUPER Build
| Sate
54 4033047 21-12-2018 149 JE GypmaxX
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] A0%648 21-12-2018 19 JE PowermmaxX
i i |
B | 4032649 21=12-2015 19 JE WhitemaxX
1
i
57| 404007 28 172018 19 K Cement
Gy pacmeax
|
58| 4040074 m12amE | 19 | JK CypsemaxX
i JECEREMT
59| 4081268 Ue-02-zme | 19 p.-imgumg)(
I m—— i
| 1Il:-:mimr -
60 | 4081270 08022009 | 19 | TS oMa e
| T "" IHLHT
61 || 4081271 prozome | 19 | CHETE '-E“J“““f’“{
!
f
(s 4081275 OE-02-2019 14 K EEMENT
wf».ﬂsnlu:ﬁy
wiTidte Cowmndl Wl Dy
(o 4151332 18-04-2019 1 JK Cement
| TilehaxX
| 4151333 18-0d-2019 1 TK Cemenl
Griphfax
|
f | .]H.E.EPEHT.. _ﬁe'
5 4295820 : 17-0R-201% 149 | _mL:m"ﬂlrll
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27019

19
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JE. Paints
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4496348
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19

| JE Cement
LevelhdaxX
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19
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7 1496352 DEL15-21120) 10 | pocpurur
‘ WesliViene 5
| famper sresobh e | ey
—f__ - 1K Cement
78 || 2497051 07-05-20020 19 WallhaxX
[ Professional Wall
| Putty
TEOL 4497052 07-05-2020 19
B0 T 4547A44 2406, 220 19
".“I‘mr;‘ “ﬂ
| AR 1N B AT |
&1 45H19S0 270724120 19
ENEe Tk
Irermin ITyymaT Noatdr
87 | 45820957 FOTNO | 19 -
JNCHMMT ... — L
i T M s
Frapdam fypaam Ploysr
B3 | 4582965 | Z7.07.200 1w o
JECTWEHT. . .
LevelMax X
Ba | 4816111 2032l | 19 o B
l ;j JECE T
a5 1976112 22003 01 149
JKCement
a:s'll ECITSEE 72.03,20Z] 19
’ vg Jkcement |
a7 EE 23052001 35
i v Jrcement
I
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HE AOTE2TU 224132021 05
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HO 4916222 >2.013.2021 a5 '
JKcement
i
i) 4916223 22052001 a5 i
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1 OR300 Qa7 2020 [
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99 3083161 06,07, 2021 19 -
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101 3083160 | 060722 19
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| 102 5033167 06072021 | 19 |
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? LeveiMax
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M’ﬁ ‘=i H
MOk
Ding Tt Cypavm Hesler
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TR &
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1o | 503493 | 0707202 m | |
Repairmax
T S0 077 | 19
JEs AT |
_mum:aﬂn:x
o bk Posit il s ment [
112 5034931 oFOF20ZI | 19
MEEEmiEk
Mk X
Motk PR and Cadidiv]
113 5037563 ROFZZT L 19
JRESETR
TileMax
| 114 507561 | oeorzozl . 19 | i
| ek
Titemax X
115 SIO7565 09 07,2021 19
Tifemax X
116 S7566 G 19
LD -
. : Tiiemoax X
| | I HPSIT LT L LT
1

3.5 By virtue of the excellent quality and extensive sales of the products
of the plaintiff, the trademark JK has acquired a handsome and valuable
goodwill and reputation. The intending purchasers identify and recognize
the products of the plaintiff by the trademark JK.

3.6 On account of continuous, regular, open, extensive and use of the
registered trade mark JK and its said variants, label/packaging/artistic work
and trade name in respect of its goods and services, the said trade mark JK,
its variants, its said label/packaging/artistic work, and trade name, have
come to be associated with the name of the plaintiff. People in trade as well
as general public consider the said goods under the trade mark JK, its
variants and its said label/packaging/artistic work/trade name as the goods
manufactured and marketed by the plaintiff and none-else.

3.7 The unwary purchasers recognizes the products, i.e., Cement, White

Cement, Wall Putty, Gypsum Plaster, Tile Adhesives, Grouts and Wood
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Finishes and many more products of the plaintiff under their respective mark
JK and its variants through the trademark as well as through its visual
appearance of the label/packaging, original artistic work, colour
combination, getup, layout, placement, trade name etc. of the plaintiff.

3.8 On 01" September, 2022, the plaintiff from its marketing team
through its distributors received complaints of and enquiries about the goods
1.e., Cement/Wall Putty being sold by defendant nos. 1 & 2 under the
impugned identical/deceptively similar trade mark 'J&K' under impugned
deceptively similar label/packaging/colour combination/trade dress over
which the name of defendant no. 3 under impugned trade name Jay Kay
Industries, is mentioned as manufacturer on the impugned label/packaging
and which are being sold by the defendants in clandestine and surreptitious
manner without issuing invoice and causing confusion in the markets as to
be associated with the plaintiff.

3.9 Further the plaintiff on 09" September 2022 came across the website on
which defendant nos. 1 and 2 are soliciting, marketing and selling their
impugned goods, i.e., Cement/Wall Putty under the impugned trademark
'J&K' under impugned deceptively similar label/packaging/colour

combination/trade dress on website www.ankurpaints.com which is an

interactive website of the defendant nos. 1 and 2 connecting buyers and
sellers. The defendants are working in connivance and nexus with each other
for the manufacturing and sale of the impugned goods under the impugned
mark/label/colour combination/trade name.

3.10 A trade mark application, bearing no. 4783607 in Class 19, was filed

by defendant nos. 1 & 2 on the ‘proposed to be used’ basis for registration of
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, in respect of goods, i.e., Wall Putty, Cement,
Cement for Building and Plasters. The plaintiff herein filed opposition
application, in respect of the said application of the defendants, vide
Opposition No. 1103314.
3.11 The defendants are not the proprietor of impugned trade mark 'J&K'
and impugned label/packaging/colour combination/trade name, which is
deceptively similar to the registered trademark JK, its label/packaging/
colour combination/trade name.
3.12 The defendants’ dishonest and malafide intentions are further
apparent and evident from the fact that in order to come as close as possible
to the trademark JK of the plaintiff and create complete deception and
association with the plaintiff’s goods and business, the defendants have also
adopted the impugned deceptively similar label/packaging/colour
combination, as well as impugned trade name Jay Kay Industries. Hence, the
present suit has been filed.
4. This Court notes that despite service, no written statement has been
filed on behalf of the defendants. The statutory period for filing the written
statement is already over. No plausible defence has come on record on
behalf of the defendants. Thus, this Court has proceeded to hear the matter.
5. At the outset, this Court notes the comparison between the two

packaging/label of the plaintiff as well as the defendants, which is as

follows:
Signature Not Verified
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Defendant’s Trade Mark/Label

6. It is noted that on a plain comparison of the products of the plaintiff
and defendants, it is evident that the defendants have adopted the trademark
'J&K', and trade name Jay Kay Industries, which is identical/deceptively
similar to the label/trade name/packaging/colour combination/trade dress of
the plaintiff. Such deceptive similarity is likely to deceive the public into
purchasing the defendants’ products, under the impression that it is
emanating from the plaintiff’s source. Thus, the malafide and dishonest
intention of the defendants, to ride upon the goodwill and reputation of the
plaintiff, is apparent.

7. Thus, the defendants are guilty of violating the statutory as well as
common law rights of the plaintiff, by subsequently using impugned
identical/deceptively similar trade mark, impugned identical/deceptively
similar label/packaging/colour combination/trade dress/trade name, in

relation to the same, cognate and allied goods.
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8. This Court also notes that the defendants had filed application
for registration of their trademark device with the Trademark Registry, with
the user detail as ‘proposed to be used’. The said application has since been
abandoned. The status of the application of the defendant, showing the same

as abandoned, is reproduced as under:
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0. Considering that no written statement has been filed on behalf of the

defendants, despite lapse of statutory period, this Court exercises its
authority under Order VIII Rule 10 of the Code of Civil Procedure, 1908
(“CPC”).

10. A Coordinate Bench of this Court in the case of The Christian
Broadcasting Network, INC Versus CBN News Private Limited, 2018 SCC
OnLine Del 11666, has propounded the scope of Order VIII Rule 10 CPC in
relation to commercial suits, the relevant portion of which, reads as under:

“Xxx xxx xxx

13. The scope of Order 8 Rule 10 CPC in commercial suits particularly
under the New Commercial Courts, Commercial Division and
Commercial Appellate Division of the High Court Act, 2015 has being
examined by this court in Nirog Pharma Pvt. Ltd. v. Umesh
Gupta, (2016) 235 DLT 354. This court held as follows:

“11. Order VIII Rule 10 has been inserted by the legislature to expedite
the process of justice. The courts can invoke its provisions to curb
dilatory tactic, often resorted to by defendants, by not filing the written
statement by pronouncing judgment against it. At the same time, the
courts must be cautious and judge the contents of the plaint and
documents on record as being of an unimpeachable character, not
requiring any evidence to be led to prove its contents.

28. The present suit is also a commercial suit within the definition of
the Commercial Courts, Commercial Division and Commercial
Appellate Division of High Courts Act, 2015 and it was the clear
intention__of the legislature that such cases should be decided
expeditiously and should not be allowed to linger on. Accordingly, if
the defendant fails to pursue his case or does so in_a lackadaisical
manner by not filing his written statement, the courts should invoke the
provisions of Order VIII Rule 10 to decree such cases.”

14. In my view, it is a suitable case to pass a decree under Order 8 Rule
10 CPC in favour of the plaintiff and against the defendant.

XXX XXX xxx”
(Emphasis Supplied)
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11.  Accordingly, it is directed as follows:

L. Suit is decreed in favour of the plaintiff and against the defendants, in
terms of prayer clauses (a) to (e) of Para 50 of the plaint.

II.  Plaintiff is entitled to costs of X 1.5 lacs, payable by defendant no. 1.

12.  Decree sheet be drawn up.

13. The present suit, along with the pending application is accordingly

disposed of.
MINI PUSHKARNA, J
SEPTEMBER 19, 2024
Ak/kr
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