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* IN THE HIGH COURT OF DELHI AT NEW DELHI
+ ARB.P. 864/2023
MONEY WISE FINANCIAL SERVICES PVT. LTD.
..... Petitioner
Through:  Mr. Aditya Srinivasan, Mr. Mehvish
Khan, Mr. Rishabh Kanojiya, Advs.

Versus
HITSAURABH B MOTIWALA ... Respondent
Through:
CORAM:
HON'BLE MR. JUSTICE JASMEET SINGH
ORDER
% 26.02.2024

1. This is a petition seeking appointment of an Arbitrator in terms of
Clause 27 of the Master Loan Agreement dated 01.05.2019 (“Loan
Agreement”).

2. The Loan Agreement is executed between the petitioner and the
respondent No.l. The respondent No.2 has also signed the Loan
Agreement dated 01.05.2019 as a guarantor.

3. The arbitration Clause is Clause 27 of the Loan Agreement which reads
as under:-

“27)  Any dispute or difference under or in connection with
this Agreement, or any breach thereof, which cannot be settled
by mutual negotiation between the Parties; shall be finally
settled by arbitration conducted in accordance with the
Arbitration and Conciliation Act, 1996 by a sole arbitrator.
The arbitration shall be conducted in English language. The
venue of the arbitration proceeding shall be NCT of Delhi.”
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Mr. Srinivasan, learned counsel for the petitioner states that as the
respondents failed to pay the outstanding dues of the petitioner, the
petitioner issued loan recall notice invoking arbitration on 27.04.2023
to the respondents.

Learned counsel further states that the respondent Nos. 3 to 5 needs to
be impleaded as parties to the arbitration proceedings as they are
signatories with the Loan Agreement. He further submits that the
present case is squarely covered by the judgement of Cox & Kings
Ltd. v. SAP India (P) Ltd., 2023 SCC OnlLine SC 1634.

Mr. Jha, learned counsel for the respondents states that the respondent
Nos. 3 to 5 are not signatory to the arbitration agreement and cannot
be part of the arbitration proceedings.

He further states that the only parties who are signatory to the
arbitration agreement can be involved in the arbitration proceedings
and in case the respondent Nos. 3 to 5 are impleaded then M/s SMC
Global Securities Limited who is the holding company of the
petitioner should also be impleaded in the arbitration proceedings.

Mr Jha further submits that Cox and Kings (supra) is not applicable
to the respondent Nos. 3 to 5 as the same is only applicable to the
group companies.

I have learned counsel for the parties.

Admittedly, in the present case, the respondent Nos.1 and 2 are the
parties to the Loan Agreement and there cannot be any doubt with
regard to the Loan Agreement being valid and binding between the
petitioner and the respondent Nos. 1 and 2.

As regards the respondent No. 3 is concerned, the letter dated
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01.05.2019 addressed by the respondent No.3 is relevant. The letter
dated 01.05.2019 reads as under:-

Daie: lﬂ-{;' a1 ]
Monieywise Finaeeial Services Privats Limived ),-r'}.
1 1i6s, 2™ Floor, Shanti Chambsr
PLUSA Moad, Deli-| 10005

Hubject; Lien [alicr

Thesr SirMdam,
We arc having a Demal Accound 11 with §Me GLOFAL CEe LTb VWe haseby lien the Seeurities
{presenl or futore) svailabie in the sbove mentioned Demal Accownl sa security 0 ibe following creils

facilities sanclioned'pranted Ly you:

= Name of the Borower Hitsaurabla B Motwala Sio Bijbiher Gobulesh Motiwaln -|

v Loan Accouni Bao.- MPROLS]

e Mame af the Bormower- Dilip Jain 5fo Asholk lain

= Loan Account Ma.- MPRD] 28 k

= Mame ol the Dormower- Des Kadavym Finance Limied

«  Losn Account Mo.- BPROZOT
W apren to sinnd as Gawmmior for the sbove menticored losy Metlitics, BWe herely posmnies g
Moneywise the dec performanes af all the oblipations by the ahoes mentioned Boirewers in aceondanoe
weith their Facility Aprecmenls. .

"We autharize Monsywise to adjust any Margin DeliciencynMargin Call in any of the above msimliond
Lann Accounls wilk Securities availzhle in ghove mantioned Demsd Accamt,

edwillstanding amything 1o he conrary conoined in sy wrillen coniracl oxccuied o 1o be execuled

+ between the abowe meslioned Borowers and Monsywise or lis group comgsanies or with emefos,

- Momeywise ar il greup campnies shall al say fime and al all tmes have the power and anthaly 1o
cxercize the righl of ss-alT or adjust against e poyment of & y maney dise by the above mentioncd
Barower(s) or by msfus or sy of myfour family members, malatives, assotiales or sy olher eotity
associated 1o the undersigned. Any cutstanding from the above mentioncd Bamowers or by medus or amy af
myfour Ganaily members, relatives, gssocisies o any Giler entity aesociated 1o the wndersigned, may De
Jecoveredfdjusied [rorm The Securitics available i the Demal Aceount. In addiion (o the abowve,
Monoywise or is proup compaies thall also have the fghl o sell or dispose or creade any form of
encumbrance over the Sccarities svailalile in the abovwe mentiosed ol Accound for paymcr of any
dues pyable by the above menlioned Berrewers ar by mefus ar any ol fmyfour family meadlers, relatives,
associnies of any oller enlily associalsd 1o the undersigned 1o Monoyrwise or group companies.

WWe furher declare fhat this awbarity 1o Moneywise or s y,rm':p compamics 1% inevecable anel &hall
conlinues to be in Rl fores 2ind valid until expressly revebed wigh lle wiinen consent of Moneywiss or ils

[FOu - Companies.

e Ienely further endenake o hold Moneywise or group companies indemnified and saved harmicss
froms =ind apained all lossas, damages, intercsd, charpes, expenses and ay deniment of whalsarver kind or
nature conseguent or sliribuled to Moneywise or grolg companies scling or purporling o ool ae the
of iy righl of set off or lien,

1 5o Hemrsj Mukhiryg Oswal
TFAM- A 2TTED

2 Pratizlits Awas, Near Jain Demsar kendic Boad
Ghod Dad Raad, Sural City,

Surmd- 305001
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12. Similarly, the respondent No. 4 has addressed an email to M/s SMC
Global Securities Limited who is the holding company of the petitioner

which reads as under:-

Freen: Arun Kumar [aum3 TS @ smelinahce aom]
ZE Byl 2030 T84
srundisme ndizoning com; ‘Sandesp’
e kaxrshal malhpalffamcfinarcs.com
Subjesl: Fuy. Jinpanr bmik
Reparads,

Arun Euear| Assi, MEnages | Fuading

Moncypwise Finoanclall Serwices Pyt LEd

11758, Ind Floar, TShanti Chasksrs, Puds Baad, Mew DElhi - 215084 Mobile : SeS090a152 |
Landiine : BUL-30111006-B658 Hebsite - higp://fescFiamnce . com/

sME Walwes @ Possion | Inteprity | Aslabionship | Tsnowabion | Trustworthy

sxwe-Driginal Hessape-----

From: Sandeep [mallto:sandecpappfsmctinance.com)
Sent: 13 May 280L% 14:449

To: kamalpgoel@smcindisonlime.com; “&run Kumaor®
Subject: PH: Jimaam Jimit

m===-0FiginAl MeisagEe--<--

Frox: rahul ossal [mailto:rahelfloral@yeboo. con)
Sent: 13/EGFIALE 14134

To: Fundismclinance.cos; Sandecpagpfanctinamce. com
Subieck: Jinaas limit

De=ar Eir,

At prasent, wo afe pvalling omebine Funding Facllity of Ns.d.08 CA. §na our Eheee BCCOunts,
HAMIBI91 Ar. Hitsevrabha B HMotissla, MAD19G6 Fe. Dilip Joln & HPMB28T Ffs Dee Eartavya Flnance
ired., bgainst 16,774,880 shares wvzloed at Es.5.87 CR. apprax {§ As.S%fshare.

You are requested Eo provide furtrer Funding of Ex.2 64 CR.

Afuer the regquosted funding votal debit will be ab RE.7 CR. ard we will provide the resaiming
shares of RS, 1.5 CR. within 2-3 caws.

Exhil Hemra] Gawal

DireCToe

Yiname's drasE pet Ltd .

Fowd no 5,plon me 534,

Lachin GIDC %0425,

Surat .

Phorse e +9%1-381-299513)3
'ﬂ-jlmulgg-

Dlsclaimer: Thics emall ard any files transnitted with it are conflidemtial and are solely For
the vse of the individual or enbity to whonm U Ls sddressed to. I’.I'Il}' wip, distribucion,
coppling or disclosere oF it by any elber perion s strictly prohlbited. IF you recedwe this
transmissica in ervor;, please notify the semder by replying to this ematl and thon Grstroy
the sgssape. Dpinicns, conclusions ard ather inforzation in this message that do net relate
b officisl business of 30 shall be understood ©a b nefither glwen nor endoried by SHC. Sy
inforsstion contalmed in this emall, when addressed to SAC Clients s sobhfoct to the terms
and conditions governisg the client cantract. Intersst comsmications: cmnnot bo puachntesd to

be Eimely; secwre, errer or wirus-feeo. The somder does nol ecceph Mlability for Afy errars
or amtssioms .
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13. The respondent No. 5 has signed a promissory note issued in favour of
the petitioner as a guarantor.
14. Recently, the Hon’ble Supreme in Cox & Kings (supra) has observed

as under:-

6. We are not reproducing the factual matrix of the case, as
we have been called upon to settle the broader legal issues
raised in the reference. In the process, we will answer the
above legal issues, as well as other ancillary issues that have
been raised before us by counsel.

..............

17. The arguments advanced by advocates on both sides
of the aisle indicate that this Constitution Bench has been
primarily called upon to determine the validity of the group of
companies doctrine in Indian arbitration jurisprudence.
However, there are other broad ancillary issues which have
been raised by the learned counsel. These include : (i) whether
the Arbitration Act allows joinder of a non-signatory as a
party to an arbitration agreement; and, (ii) whether Section 7
of the Arbitration Act allows for determination of an intention
to arbitrate on the basis of the conduct of the parties. This
Bench will address the issues arising out of the order of
reference as well as the abovementioned ancillary issues in
due course.

.......

157. When deciding the referral issue, the scope of

reference under both Sections 8 and 11 is limited. Where

Section 8 requires the referral court to look into the prima

facie existence of a valid arbitration agreement, Section 11

confines the court's jurisdiction to the existence of the

This is a digitally signed order.
The authenticity of the order can be re-verified from Delhi High Court Order Portal by scanning the QR code shown above.
The Order is downloaded from the DHC Server on 06/03/2024 at 11:22:20



This is a digitally signed order.

=%,

R N
A

examination of an arbitration agreement.

.......

160. In Pravin Electricals Pvt Ltd. v. Galaxy Infra and
Engineering Pvt Ltd., a Bench of three Judges of this Court
was called upon to decide an appeal arising out of a petition
filed under Section 11(6) of the Arbitration Act for
appointment of sole arbitrator. The issue before the Court was
the determination of existence of an arbitration agreement on
the basis of the documentary evidence produced by the parties.
This Court prima facie opined that there was no conclusive
evidence to infer the existence of a valid arbitration agreement
between the parties. Therefore, the issue of existence of a valid
arbitration agreement was referred to be decided by the
arbitral tribunal after conducting a detailed examination of
documentary evidence and cross-examination of witnesses.

161. The above position of law leads us to the inevitable

conclusion that at the referral stage, the court only has to

determine the prima facie existence of an arbitration

agreement. If the referral court cannot decide the issue, it
should leave it to be decided by the arbitration tribunal. The
referral court should not unnecessarily interfere with

arbitration proceedings, and rather allow the arbitral tribunal

to exercise its primary jurisdiction. In Shin-Etsu Chemical Co
Ltd. v. Aksh Optifibre Ltd., this Court observed that there are
distinct advantages to leaving the final determination on

matters pertaining to the validity of an arbitration agreement
to the tribunal:

74. [...] Even if the Court takes the view that the
arbitral agreement is not vitiated or that it is not
valid, inoperative or unenforceable, based upon
purely a prima facie view, nothing prevents the
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arbitrator from trying the issue fully rendering a
final decision thereupon. If the arbitrator finds the
agreement valid, there is no problem as the
arbitration will proceed and the award will be made.
However, if the arbitrator finds the agreement
invalid, inoperative or void, this means that the
party who wanted to proceed for arbitration was
given an opportunity of proceedings to arbitration,
and the arbitrator after fully trying the issue has
found that there is no scope for arbitration.”

164. In case of joinder of non-signatory parties to an

arbitration agreement, the following two scenarios will

prominently emerge : first, where a signatory party to an

arbitration agreement seeks joinder of a non-signatory party
to the arbitration agreement; and second, where a non-
signatory party itself seeks invocation of an arbitration

agreement. In both the scenarios, the referral court will be

required to prima facie rule on the existence of the arbitration

agreement and whether the non-signatory is a veritable party

to the arbitration agreement. In view of the complexity of such
a_determination, the referral court should leave it for the
arbitral tribunal to decide whether the nonsignatory party is
indeed a party to the arbitration agreement on the basis of the

factual evidence and application of legal doctrine. The

tribunal can delve into the factual, circumstantial, and legal

aspects of the matter to decide whether its jurisdiction extends

to the non-signatory party. In the process, the tribunal should
comply with the requirements of principles of natural justice
such _as giving opportunity to the non-signatory to raise
objections with regard to the jurisdiction of the arbitral

tribunal. This interpretation also gives true effect to the
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doctrine of competence-competence by leaving the issue of

determination of true parties to an arbitration agreement to be
decided by arbitral tribunal under Section 16.

165. In view of the discussion above, we arrive at the following
conclusions:

a. The definition of “parties” under Section 2(1)(h) read with
Section 7 of the Arbitration Act includes both the signatory as
well as non-signatory parties;

b. Conduct of the non-signatory parties could be an indicator
of their consent to be bound by the arbitration agreement;

c. The requirement of a written arbitration agreement under
Section 7 does not exclude the possibility of binding non-
signatory parties;

d. Under the Arbitration Act, the concept of a “party” is
distinct and different from the concept of “persons claiming
through or under” a party to the arbitration agreement;

e. The underlying basis for the application of the group of
companies doctrine rests on maintaining the corporate
separateness of the group companies while determining the
common intention of the parties to bind the nonsignatory party
to the arbitration agreement;

f. The principle of alter ego or piercing the corporate veil
cannot be the basis for the application of the group of
companies doctrine;

g. The group of companies doctrine has an independent
existence as a principle of law which stems from a harmonious
reading of Section 2(1)(h) along with Section 7 of the
Arbitration Act;
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h. To apply the group of companies doctrine, the courts or
tribunals, as the case may be, have to consider all the
cumulative factors laid down in Discovery Enterprises (supra).
Resultantly, the principle of single economic unit cannot be the
sole basis for invoking the group of companies doctrine;

i. The persons “claiming through or under” can only assert a
right in a derivative capacity;

J. The approach of this Court in Chloro Controls (supra) to the
extent that it traced the group of companies doctrine to the
phrase “claiming through or under” is erroneous and against
the well-established principles of contract law and corporate
law;

k. The group of companies doctrine should be retained in the
Indian arbitration jurisprudence considering its utility in
determining the intention of the parties in the context of
complex transactions involving multiple parties and multiple
agreements;

. At the referral stage, the referral court should leave it for the

arbitral tribunal to decide whether the non-signatory is bound

by the arbitration agreement; and

m. In the course of this judgment, any authoritative
determination given by this Court pertaining to the group of
companies doctrine should not be interpreted to exclude the
application of other doctrines and principles for binding non-
signatories to the arbitration agreement.”

(emphasis added)

15. A perusal of the above judgment reflects that the Court in Section

11 jurisdiction is only required to see the existence of the arbitration
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clause and the issue of non signatory party shall be left open for the
arbitral tribunal to decide.

Learned counsel for the parties are not disputing the existence of
the arbitration clause but the only objection taken by the learned
counsel for the respondents is that the respondent no. 3 to 5 are not
signatories of the Loan Agreement.

Prima facie, 1 am of the view that the respondent Nos. 3 to 5 are a
veritable party to the Loan Agreement as they are connected with
the loan documents and form part of the loan transaction as in one
way or the other, they have assured the petitioner regarding the
execution of the loan documents and provided a security to the
petitioner towards the loan transaction.

Further, the fact that whether the respondent Nos. 3 to 5 can be
bound by the Loan Agreement and can be impleaded as parties to
the arbitral proceedings is left open for the to Arbitral Tribunal
decide. Also, the Arbitral Tribunal will also decide whether M/s
SMC Global Securities Limited is a proper and necessary party to
the arbitral proceedings.

With these observations, the parties are referred to the arbitration
for adjudication of their dispute arising from the Loan Agreement.
The following directions are issued:-

1)  Justice Ali Mohammad Magray (Retd.) (Chief Justice of
J&K) (Mob. No. 6005509928) is appointed as a Sole
Arbitrator to adjudicate the disputes between the parties.

i1) The arbitration will be held under the aegis of the Delhi
International Arbitration Centre, Delhi High Court, Sher
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Shah Road, New Delhi hereinafter, referred to as the
‘DIAC’). The remuneration of the learned Arbitrator shall
be in terms of the Fourth Schedule of the Arbitration &
Conciliation Act, 1996.

111) The learned Arbitrator is requested to furnish a
declaration in terms of Section 12 of the Act prior to
entering into the reference.

iv) It is made clear that all the rights and contentions of the
parties, including as to the arbitrability of any of the
claim, any other preliminary objection, as well as claims
on merits of the dispute of either of the parties, are left
open for adjudication by the learned arbitrator.

v) The parties shall approach the learned Arbitrator within

two weeks from today.

20. The present petition is allowed and disposed of in the aforesaid terms.

JASMEET SINGH, J
FEBRUARY 26, 2024 / (MS)

Click here to check corrigendum, if any
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