$~14t0 16, 18 & 19

*

IN THE HIGH COURT OF DELHI AT NEW DELHI

+ W.P.(C) 8205/2021
MR. MANISH KUMAR GUPTA, INSOLVENCY PROFESSIONAL
..... Petitioner
Through:  Ms. Pooja Saigal, Mr. Arpit Dwivedi
and Ms. Sakshi Kapoor, Advocates.
Versus
DISCIPLINARY COMMITTEE, INSOLVENCY AND
BANKRUPTCY BOARD OF INDIA & ANR. ... Respondents
Through:  Ms. Madhavi Divan, Sr. Advocate
with Mr. Shubham Saigal, Mr. Vikas
Mehta, Mr. Apoorv and Ms. Rashi
Rampal, Advocates for IBBI.
(15)
+ W.P.(C) 9545/2022 & CM APPLs. 28490/2022, 28993/2022
MANISH KUMAR GUPTA .. Petitioner
Through:  Ms. Pooja Saigal, Mr. Arpit Dwivedi
and Ms. Sakshi Kapoor, Advocates.
Versus
UNION OF INDIA THROUGH MINSITRY OF CORPORATE
AFFAIRS&ORs. . Respondents
Through:  Mr. Subhash Tanwar, CGSC with Mr.
Sandeep Mishra and Mr. Ashish
Choudhary, Advocates for Uol.
Ms. Madhavi Divan, Sr. Advocate
with Mr. Shubham Saigal, Mr. Vikas
Mehta, Mr. Apoorv and Ms. Rashi
Rampal, Advocates for IBBI.
(16)
+ W.P.(C) 11268/2022 & CM APPLs. 33126/2022, 40692/2022,
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47136/2022 & 34543/2023
YOGESH KUMAR GUPTA ... Petitioner

Through: Ms. Ranjana Roy Gawai, Mr.
Pervinder Tanwar, Mr. Shikher
Upadhyay, Mr. Pervinder Tanwar,
and Mr. Prateek Advocates.

VErsus

INSOLVENCY AND BANKRUPTCY BOARD OF INDIA & ORS.
..... Respondents
Through:  Ms. Madhavi Divan, Sr. Advocate
with Mr. Shubham Saigal, Mr. Vikas
Mehta, Mr. Apoorv and Ms. Rashi
Rampal, Advocates for IBBI.
Mr. Mukul Singh, CGSC.
Ms. Suman K. Doval and Mr. Hari
Krishan Pandey, Advocates for

Respondent No.4.
(18)
+ W.P.(C) 13731/2022
MUDAPPALLUR VARIETH GANGADHARAN ... Petitioner
Through:
Versus
INSOLVENCY AND BANKRUPTCY BOARD OF INDIA (IBBI) &
ANR. Respondents
Through:  Ms. Madhavi Divan, Sr. Advocate
with Mr. Shubham Saigal, Mr. Vikas
Mehta, Mr. Apoorv and Ms. Rashi
Rampal, Advocates for IBBI
(19)
+ W.P.(C) 7961/2023 & CM APPLs. 30638/2023, 30639/2023
MR. RAMASAMY SHANMUGGAM ... Petitioner
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Through:  Mr. Anoop Prakash Awasthi, Ms.
Prapti Singh, Ms. Parthvi Ahuja,
Advocates.

VErsus

INSOLVENCY AND BANKRUPTCY BOARD OF INDIA (IBBI)
..... Respondent
Through:  Ms. Madhavi Divan, Sr. Advocate
with Mr. Shubham Saigal, Mr. Vikas
Mehta, Mr. Apoorv and Ms. Rashi
Rampal, Advocates for IBBI

CORAM:
HON'BLE MR. JUSTICE SUBRAMONIUM PRASAD
ORDER
% 10.04.2024

1. W.P.(C) 8205/2021 has been filed challenging the Order dated
22.07.2021 passed by the Disciplinary Committee of Insolvency and
Bankruptcy Board of India (hereinafter referred to as “the Board”) in Case
No.IBBI/DC/74/2021.

2. W.P.(C) 9545/2022 has been filed challenging the Order dated
26.05.2022 passed by the Disciplinary Committee of Insolvency and
Bankruptcy Board of India (hereinafter referred to as “the Board”) in Case
No.IBBI/DC/103/2022.

3. W.P.(C) 11268/2022 has been filed challenging the Order dated
01.07.2022 passed by the Disciplinary Committee of Insolvency and
Bankruptcy Board of India (hereinafter referred to as “the Board”) in Case
No.IBBI/DC/109/2022.

4.  W.P.(C) 13731/2022 has been filed challenging the Order dated
28.07.2022 passed by the Disciplinary Committee of Insolvency and
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Bankruptcy Board of India (hereinafter referred to as “the Board”) in Case
No.IBBI/DC/118/2022.

5. W.P.(C) 7961/2023 has been filed challenging the Order dated
16.05.2023 passed by the Disciplinary Committee of Insolvency and
Bankruptcy Board of India (hereinafter referred to as “the Board”) in Case
No.IBBI/DC/168/2023.

6. Learned Counsel appearing for the Petitioners place reliance upon an
Order dated 11.01.2024 passed by this Court in W.P.(C) 13317/2022 in the

case of “Savan Godiawala vs. Insolvency and Bankruptcy Board of India”.

The said Order dated 11.01.2024 is being reproduced below in its entirety:

“1. Petitioner has approached this Court challenging the
Order dated 18.08.2022, passed by the Disciplinary
Committee of the Insolvency And Bankruptcy Board of
India, i.e. Respondent No.1 herein (hereinafter referred
to as “the Board”).

2. Material on record discloses that Corporate Insolvency
Process in respect of Lanco Infra Tech Limited
(hereinafter referred to as “the Lanco”) was commenced
on 07.08.2017 pursuant to the Orders passed by the
National Company Law Tribunal, Hyderabad admitting
the application filed on behalf of IDBI Bank under
Section 7 of the Insolvency and Bankruptcy Code, 2016
(hereinafter referred to as “the IBC”) and the Petitioner
herein was appointed as the Interim Resolution
Professional (IRP) of Lanco. A resolution Plan was
submitted by Thriveni Earthmovers Private Limited was
placed before the Committee of Creditors (“CoC”) of
Lanco for approval, however, the same was not approved
by the CoC. Accordingly, the CoC passed a resolution
seeking the liquidation of Lanco, which was approved by
NCLT, Hyderabad vide order dated 27.08.2018 and the
Petitioner, who was appointed as IRP of Lanco, was
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appointed as the Liquidator of Lanco. The Petitioner was
also appointed as the IRP of Shirpur Power Private
Limited on 04.03.2020. Alleging that the Petitioner has
contravened various provisions of the IBC and the
Regulations framed thereunder, disciplinary proceedings
under IBC read with Insolvency and Bankruptcy Board of
India (Inspection and Investigation) Regulations, 2017
(hereinafter referred to as “the 2017 Regulations”) were
initiated against the Petitioner by the Board. The
Inspecting Authority was directed to conduct an
inspection and a draft inspection report dated 11.11.2021
was prepared and was supplied to the Petitioner. The
Petitioner sent his reply on 24.12.2021 and after hearing
the Petitioner, the comments of the Board were taken and
the Inspecting Authority prepared a final report and
submitted the same to the Board on 07.04.2022. A Show
Cause Notice dated 13.06.2022 was issued to the
Petitioner which was replied by the Petitioner and
ultimately, the impugned Order was passed by the Board.

3. At this juncture, it is pertinent to reproduce Regulation
12 of the 2017 Regulations which reads as under:

“12. Show-cause notice.

(1) The show-cause notice shall be in writing and
shall state-
(a) the provisions of the Code under which it
has been issued;

(b) the details of the alleged facts;

(c) the details of the evidence in support of the
alleged facts;

(d) the provisions of the Code, rules,
regulations and guidelines thereunder allegedly
violated, or the manner in which the public
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interest is allegedly affected;]

(e) the actions or directions that the Board
proposes to take or issue, if the allegations are
established;

(f) the time within which the noticee may make
written submission.

(g) the manner in which service provider is
required to respond to the show cause notice;
and

(h) consequences of failure to respond to the
show-cause notice.]

(2) For the purposes of clause (e) of sub-
regulation (1), the Board shall take into account,
but not limited to, the following factors: -

(a) the nature and seriousness of the alleged
contraventions, including whether it was
deliberate, reckless or negligent on the part of
the noticee;

(b) the consequences and impact of the alleged
contravention, including —

(1) unfair advantage gained by the noticee as a
result of the alleged contravention;

(i1) loss caused, or likely to be caused, to
[stakeholders] or any other person as a result
of the alleged contravention; and

(iii) the conduct of the noticee after the
occurrence of the alleged contravention, and
prior to the alleged contraventions.
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(3) The show-cause notice shall provide
15[fifteen] days to the noticee to make a written
submission.

(4) The show-cause notice shall state, if a noticee
fails to respond under sub-regulation (3) within
the given time, it shall be disposed of based on the
material available on record.

(5) The show-cause notice shall enclose copies of
relevant documents and extracts of relevant
portions from the report of investigation or
inspection, or other records.

(6) A show-cause notice shall be served on the
service provider in electronic form at the email
address provided by the service provider to the
Board and a copy shall also be sent by registered
post.]

(7) The Board shall refer the show-cause notice to
the Disciplinary Committee alongwith all the
relevant  records including the  written
submissions, if any, made by the noticee in the
matter.” (emphasis supplied)

4. The short submission made by the Petitioner is that
Regulation 12(5) of the 2017 Regulations mandates that
the show-cause notice shall enclose copies of relevant
documents and extracts of relevant portions from the
report of investigation or inspection, or other records. A
perusal of the material before this Court shows that the
Show Cause Notice does not contain the extracts of
relevant portions from the report of investigation and
admittedly, the report of inspection was also not given to
the Petitioner.
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5. Without going into the question as to whether
Regulation 12(5) is directory or mandatory in the facts of
the present case, this Court is of the opinion that the
matter should be remanded back to the Board with a
direction to the Board to supply a copy of the Final
Inspection Report to the Petitioner within one week from
today. The Petitioner is permitted to file a further or
substituted reply to the show cause notice within two
weeks thereafter and the Board is directed to decide the
matter within four weeks thereafter in accordance with
the Regulations. The impugned order is, therefore, set
aside.

6. It is made clear that this Court has not made any
observations as to whether Regulation 12(5) of the 2017
Regulations is directory or mandatory and the said
question is left open to be decided later in an appropriate
case and all contentions are left open.

7. With these observations and directions, the Writ

Petition is disposed of along with the pending

applications, if any.”
7. Learned Counsel appearing for the Petitioners state that the Show
Cause Notice does not contain the extracts of the relevant portions from the
report of investigation and the Petitioners herein have not yet been given the
report of inspection.
8. This Court vide the aforesaid Order dated 11.01.2024 remanded back
the matter to the Board with a direction to the Board to supply a copy of the
Final Inspection Report to the Petitioner. Applying the said Order dated
11.01.2024 to the facts of the present cases, this Court is inclined to remand
back the present matters to the Board with a direction to the Board to supply
a copy of the Final Inspection Report to the Petitioners. The Petitioners are
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permitted to file a further or substituted reply to the Show Cause Notice
within two weeks thereafter and the Board is directed to decide the matter
within four weeks thereafter in accordance with the Regulations. The
Impugned Orders are, therefore, set aside.

9. With these observations and directions, the Writ Petitions are

disposed of, along with the pending applications, if any.

SUBRAMONIUM PRASAD, J

APRIL 10, 2024
S. Zakir
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