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* IN THE HIGH COURT OF DELHI AT NEW DELHI
Date of decision: 8" FEBRUARY, 2024

IN THE MATTER OF:
+ W.P.(C) 9357/2023
GURUJI ELEVATORS .. Petitioner

Through: Ms. Neeru Nagpal and Mr. Arvind
Kumar Nagpal, Advocates.

Versus

UNION OF INDIA & ORS. .. Respondents

Through:  Ms. Monika Arora, CGSC with Ms.
Geetanjali Tyagi, GP and Mr.
Subhrodeep Saha, Mr. Kushal and
Mr. Ranjeet, Advocates.

CORAM:
HON'BLE MR. JUSTICE SUBRAMONIUM PRASAD

JUDGMENT (ORAL)

1. The Petitioner has approached this Court challenging the Orders dated
30.01.2023 and 28.04.2023 passed by the Respondents rejecting the claim
for enlistment of the Petitioner as a contractor in Class — I building and road
category in CPWD.

2. The criterion for enlistment as a contractor in Class — I building and
road category is given in the Rules for Enlistment of Contractors in CPWD,
2021. Rules 2.2, 6.1, 6.2.1 and 6.2.7 reads as under:

“2.2 "building work" means construction of a
residential or non-residential structure, consisting of
foundation, walls, floors, roofs, finishing, civil and
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electrical services, complete, executed under a single
contract with E&M component. In addition, building
work shall also include boundary wall, repair and
maintenance, additions, alterations, renovations, up-
gradations, electrical installations, electrical and
mechanical services of buildings but excluding
standalone works of supply of materials, housekeeping,
sweeping, care taking, watch & ward, operation and
maintenance of electrical and mechanical services
through original equipment manufacturers and any
other works involving labour component only.

XXX

6.1 The status of an applicant for enlistment as a
contractor in CPWD may be one of the following.

(a) An individual, who is a citizen of India.

(b) Sole proprietorship

(c) Partnership firm

(d) Limited liability partnership

(e) Private limited company

(f) Public limited company

XXX

6.2.1 The criterion for work experience shall be of
completed works, as given in Rule 6.2.7and 6.2.8of
these rules, of the prescribed nature and magnitude
executed on independent contract basis during the last
seven years (works executed on labour rate contracts
will not be considered).The value of works executed
during the last 7 years shall be brought to current
value by enhancing the actual cost of work at simple
rate of 7% per annum, calculated from the date of
completion of work to the date of submission of
application. The works should have been executed in
the same name and style in which the enlistment is
sought by the applicant, except under special
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circumstances as stated in these rules separately.
XXX
6.2.7 The magnitude of work experience required for

Buildings & Roads category for various classes is
given in Table 2.

Table 2: Magnitude of work experience for Building

&Roads category
lr-.‘umhu'--uf Magnitude &fmhmplﬂvﬂ_‘-’-—uri:  Rednle |
compibiet Class . ot
| work [ Super) [MAAA) MA&) | Ay | T | T [ | IV W)
Theee | 7000 [ 3500 | (750 | 1100 400 | 110 [35 | 10 | &
(e ' . | | |
__'r'u.c. {10500 | 5250 | 2600 I (600 | 160 [ S0 | 18 _:‘
o | B I M |
One [ 21000 10500 | 200 | 3200 [1300 [ 320 [0 | %0 [ & |

A perusal of the table indicates that the person who seeks to be enlisted as
Class-I contractor in building and roads category must have three completed
works of value not less than Rs.400 lakhs each or two completed works of
value not less than Rs.600 lakhs each or one completed work of value not
less than Rs.1200 lakhs each.

3. The claim of the Petitioner is that the Petitioner fulfils the above
conditions for enlistment as a Class — I building and road category. The case
of the Petitioner is that the Petitioner’s case was placed before the Advisory
Committee which evaluated the case of the Petitioner. The relevant portion

of the recommendations of the Advisory Committee reads as under:
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The detzils of completed works submitted by the sgency vide Annexura — 101 sre as

below:

Completed Works: Crilerion
Three warks ench of value Rs 404 lac
Or

| Two works each of value Rs 600 lac
I
| ne worle of valoe Bs 1200 lae

| ist Eligible work:{ Annoxure [IT available ot Page ne. 283).

U Self attested copy of final hill is submited ot page no 21 to 27,
Self attested eopy of award letter is submitied af page no, 28 o 29,

! | Mame of Work/project & location | Running & Maintenance of Lift installed o
: | | residential and non-residential bidg at GTB
| Hospital Complex, Shahdara, Delhi (SH:-
Eunning Operation of 1ifi)
2 | Mame of ChwnenDepariment WD, GOVT of NOT of Delhi
| 13 |Nameofagency M/s Gurigi Elevator :
| 4 | Apreement number, date 109 EEAEVHMEDEast/PWD/GTBH/201 8-
15,
5 | Apreement amount: | Rs. 4,854,532/ -
% | Gross value of completed wark Rs. 7.27.693854
T Stipulated date of start 170012019
i | Date of completion - s ]
a. Eu_puJamd dare ol uurnplel:mn La.00.2021
b. | Actual date nfr:amplehun 17.04,2021
c. | Justified extended date of
| completion, if any
9 | Enhanced value of work Hs. 7,69,97,984/- 1N
Diate of submission of applicetion 14.02.2022 —
Date of completion of work 17.04.2021
Difference befween the two dates 303 Days iy
Enhanced amount ' Rs. (7.27.69,385 x 303 x 7M(365x100) + Rs.
- 7,27,69 385 = Rs. 7,69,97,984/-

Freim A
| . oo A
| —oreres arfove (4.
| ”_E;"—f"‘j‘
i
W \d
Viad
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10 T Detaily end cost of services ineluded | Running Opemiion of 1ifis & other alfied
[ {a) Civil (water supply, =nitary Elect. Wazk.
installation, drainage and water
prociing wark, ete)
(b} Ebeztrical (internal electrical
| installation, firefighting, fire TaT.469,385¢
elaram, HVAC, lift, elecirical
substation and DG set, etc)
| ig) Mumber of sloreys ponstructed, = s
11| Amount of compensation levied Tor
| delayed completion, if any = B
1. | Whether case of levy of
cowmpenastion for delay bns been Yos
decided or -
B, | If decided, amount of compensation | EOT has been without levy of eompensulion
levied for delayed completion, il upto 17042021,
any
12 | Details of Higatonfarkitcation, it | 311 -
any
13| Details of Dunes I _
a_| Department WD, GOVT of BCT of Delhi
b. | Name | Executive L.ngl.un:t:ril_} ________
e | Address (We EE (E), HMELD (East) PWD, GIB
s Hospital, Shalydara, Delhi-1 10093
d. | Phone s ] 1-22585802 )
2. | e-Mail N eepwddelhib24 ematl com
Ind Eligi noexure ITT svailable at B'a
tiested copy of final bill is submi re i, (51 to 164,
Self atrested copy of ww i submitted at page no
[T Hame of Work/project & location RMO Lifts Traralled ot various Building
| gt LW Hospital, Mew Delhi [(SH=-
| Runping and operation of i}
| ¥ | Narme of Owner/Department PWD, GOVT of NCT of Delli
L3 | Mameofagescy Mis Guruji Glevator
4 | Agreement rumber, dule Sﬂ"EE’[I.}uPWDu'HMLD(U:.I'AﬂH I
5 | Apreement amount: I R TN =
| Gaross vatue of compleled work Bs. 7,20,34,790~
7 | Stipulsted date of start 17.08.2017
B | Date of completion
a. | Stipulated duts ul‘m;pletamu 16.08.201%
Ir, | Actual date of completion 15.04.2020
¢. | Justified extended date of completion, o
ifany g SE——
2 | Enbanced valus of work Rs. 8,12,90,767/-
D of submission of applicaion 14,02,2022
Dl of complesion of work | 1O 2020 -
[Mifference bsm'ean the two dates &70 Days
Enhan;ed mmount Bz, (7,20,34, 790 1 670 x TUES100) +
= Rs. 7,20,34,790 = Rs. §,12,90,767/-
10| Details and cost of services included
[a) Ciwil {watcr supply, sanitnry
imstallation, drainage sl water
proofing work, ete)
(i) Elecarical (intemal electrical ife O i ata
installation, firefighting fire Banning Operation of s ale
alaram, HVAC, Iifi, electrical
subaration and 4G s, et} .
() Mumber of storeys constricted. Bttt
11 | Amount of compensation levied for
_Ll-g delayed completion, if any -
L&, | Whether cese of levy of compensation | Yes

AR
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b. | TF deatded, amaount of compensation
| levied for delryed completion, if ey

]

' | Dietadls of lifigationferbiteation, if any | Mil

| EOT has been granted without levy of
| compensation upto 15042030, |

1

13 | Details of Owner

FWD, GOVT of NCT of Delhi

Ofo EE(E), HMED{C) PWD, LM
Hospital Complex, New Delhi-1 10002

| |_a [ Erepartment e
| b | Mame Executive Engineer (E)
c. | Address
d.| Phone N 011-232355%0
& | e-Mail

eehmede(@pmail. com

Evaluation of contracier’s pecformance in Annexure 1V for completed warks
The Superintending Engineer Health, PWI), GNCTD, 2™ Floor, M50 Building, 1P,
Eistate, New Delhi-110002 has sent the inspection report of the above said completed
works vide their Jetter no 23{inspection) /sehosinio) /w0 /202223 /915-H  deted
(B.06.2022, The same bs available st pages 302-312, (Dy, Mo, 2209 dated 12.06.2022).

P

5L Farameter and [ ax | Mdurks Marks in| Averige Remarks
Moo | evalwsiion criterls | marks | inlst | o miurks
3 Elipitle| Ellgiisle
work | work
[ _ﬁiﬂc:puﬂunu
{a} L8 marks for minimum |
’ elipibde value
(b} 30 marks for bwice the {Jah_:uluad Ih}'
minimumn elgible vatue | M | 21400 PRIETT | ZLES | straight line
armsre warialion
Pdarks for intermediate values
shall be determined by straight i
line variation
2 | Contrael performanes
(&) 30 marks for completion
of work withou! litigation No fitigation in any
{b) 18 marks for compledion | 30 kli au 3000 | works, Accondingly,
of work withlitigation 30 marks
| () Eero mark far rescission
3 | Timeover Run
TOR=  Acoml  time  for
eompletion/stipulnted period 1" Eligible work -
of completion of work plos TOR = .
extended time period withou Aceordingly, [
levy of compensstion, In | merks
case, levy of enantion is
nat dw?angmm tme | 1 i a |eo0 |2 Eligible work -
period  without  levy  of TOR = 1.
sompensation ghall be il Accordingly, 6
(a) - 10 marksif TOR == 0.8 marks
{b) & macks if 0.8=TOH=
{e) GmarkaffTOR =1
(dy  Zero merk i TOR is >
1 ;
o 19 Eligible work -
Average Marks is 72
out of B,
Accordingly, 27
. marks cut of 30,
4 | Quality of comgpleted works a0 | z7oe | zmoo | 2o | 2 Eligible work -
Average Marks is 54
[ ou of 60
Accordingly, 27.04
-’ marks out of 3.
_L} -] “Total Marles 100 | 8440 | B3EG | 8483
UL
| L},/
A ERECE
W?'M ..(iip e aifi (%.)
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Lurngl RKCYator

1" Eligiblc Work

18 marks for minimum 6,00,00,000

30 marky for 12,00,00,000 or more
Enhanced cost of work = Rs, 7,69,97 984/~

Accordimgly, marks = 18+ ((7,69,97,964- 6,00,00,000)/(12,00,00,000 -6,00,00,000))* (30-18)
=2140

##2" Eligible Work

18 marks for minimum 6,00,00,000

30 marks for 12,00,00,000 or more

Enhanced cost of work = Rs. 8,12,90,767/-

Accordingly, marks = 18+ ((8,12.90,767- 6,00,00.0003 12,00 06,000 -6,00.00,0003)* (36-15)

=2226
[SNe Parametor Minimuam I Average Marks -'Eliglbm_ly- 1
‘ Marks Obtained Criterion
b vequired for falfilled
1 eligiblity R (YewNo)
™1 | 'Work Fixperience 18 25| Yo |
2 | Contruet 18 30.00 Yes
__| Performance ] . -l
D "Time Overnan . 6 6.00 Yes
4 | Quality of completed 18 27.00 Yes
works ) - !
|5 | Total Marks 70 R4.53 Yes
Conclusion and Recomm endation:

The applicant agency Guruji Elevator fulfills the eligibility criteria for enlistment
in Class ~ |, Building & Roads Category in CPWD s explained and elucidated above
{From S.No 1 to 9). Thercfore, the case of Gurwji Elevator for enlistment in Class — |,
Bullding & Roads category in CPWD is recommended for approval please.

Lo B e
Member Secretory Member !

Gurvinder Singh H. S. Nikhurpa, Shaileal, ‘
Exccutive Engineer(P)-11 Senior Architect, SE & PD, Teea Murtl
(Vo ADG (PRD), New Delhi /o ADG(PRD), New Delhi Project Cirele !
aslr)-it Chairman ?oh’ w2 !
_ Ajeet Vinay Kujur,
CE (Works cuom TLQA),

New Delhi

ADG(
/‘(&&Q“MMA\M ﬂéw’spr?; Cpmw..)/‘;..,frv 1
-eM»&SM" "? '}417“ Q_fg_yd‘i’r in C’agf.—l /ﬁ.ﬁ()

Cﬂfl:ym?/ S Aﬂw% Wﬁw/m\aﬁ/&w
“Gj/’&_) ﬁw vy %n

M"vwe_o( b~ =y e ———

o el (wid v 8. L)

% ,UQ Cots in
L Lﬁ)wfa\jz f’m 1 ¢ Gi —b‘“"‘

W’F“P

- %‘ sftveren (5.
W
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4. It is the case of the Petitioner that the aforesaid recommendations of
the Advisory Committee ought to have been considered and the Petitioner
ought to have been enlisted as a Class — I building and road category. It is
stated by the learned Counsel for the Petitioner that the Impugned Orders
rejecting the recommendations of the Advisory Committee, apart from being
contrary to the Rules, is also arbitrary.

5. Notice was issued in the writ petition on 17.07.2023.

6. Counter affidavit has been filed by the Respondents.

7. The case of the Respondent in the affidavit is that the Petitioner does
not fulfil the requisite conditions. It is also stated that the recommendations
of the Advisory Committee was withdrawn subsequently. The relevant

portion of the withdrawal of the recommendation reads as under:

Conclusion and Recommendation:

- 7])!‘,! \th-:l light (‘f)'«fl;u'iﬁculion received from DG Office, CSQ unit vide their letter no.
: . g( M/ 8(4 VEnlistment (Misc)/2022/1002 dated 02/09/2022, the contract for the work
expericnce submutied by applicant is lor labour component only,

v and it s 1 acceptable
tor cligible building work. et

! Also the work done through extra items with material
component are found of lesser quanium than the prescribed experience. Accordingly
r_ci\'rcncc 10 the observations of enlisting authority at NP- : s
for enlistment in Class — 1, Building & Roads category in C
rejection please. :

in
12, the case of Guruji Elevator

PWD is recommended now for

= R
—— ({]‘r 1|23 E @_if:—\-;g
y E . |2 ——X ~ zu™
h'f‘lllb_‘:l‘ Sccl"_"'!ur.\' I\Il.‘lll”%‘r\"(o ] === Member ‘
Gurvinder Singh Il. S. Nikhurpa, Manish Rawat,

Exccutive Engincer(P)-11 Scnior / i 3
= - ) Architect, SE & PD, Deve >
O/o ADG (PD), New Delhi /o ADG(PD), New Dclhi e Project ‘(“::Zlnc".tn‘

= < VWb

Chairma 22 v ) 20 22
Aject Vinay '?lj e,
CE (Works cum TI.QA),
ADG(PD), New Delhi A
/

B D S LeT D 2LK —arl267s
- ey T wyope

r
W wom mfraer (wed. wr 9. TweT.)
0\ \\\’w
—r TN
c €L

géépﬁ/lj_ (\%é; ]2 4

Wu"/—fﬁi%iv’“
Signature Not Verified
Digitaily Aar’i;
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8. It is further pointed that the Respondents themselves had filed an RTI
application regarding the nature of work completed by the Petitioner and the

relevant portion of response under the RTI application is being extracted

below:
Govi, of lend ?H“ ":”'i'-.f Pl
g e apariletid A HATH (et da S '
£ £l !|.|,'I'I-r|11|::|nl W -rnm-T1 LI PEl e :“ ' N -
. AT (PE), CPWD, Sewa Bha v, LK A Wil (iRfe) R ff.,
) P, Mow Erethi - b HBSG ot ma g, o R P GF,
%‘ Pel, Mi, §11-- 25109 08, 010406 Tel. Mo 01126104978, 26104076 %
nocks el deloa-hysd ol sy g alebeet el gov.in il
H0: 12{2)ADG(PD)BERIC-I2023) &, 1 Foefio ol — % — 3%
ol o 5 :

i,

5h. Maresh Kumar Desal

U-38, 2™ floor, Shakarpur,
Mew Delhi ~ 110052
E-mail; guryji elevatori@mamail com
ELp Seeking information under Right to Information Act-2005 - reg.
weil Your RTI registration No. CPWDDIR/E/23/00036 dated 01.02.2023
With reference to your anine RTI registration Mo CPWDIVR/EZI0003E dated
01.02.2023 on the subject mentioned above, the information is as follow:-
Point No. 1:- Certified legible copies of all comespondence whether internal
or extemal made by Ihe concerned officer including in this regard the replies
recewved ars attached.
Point Mo. 2:- Copy of complete note sheets containing the noting made by
the sach officer who has dealt your case including noting of the advisory
commitiee 15 attached
Point No. 3:- Your application for registration in class-l, (B&R) cawegory in
CPWD have not been found eligible. (Page-32)
Appeal, il any, against the above reply can be filed before the First Appellate
Authority within 30 days of receipt of this letter, The details of the First Appellate Autharity
ia as under:-
Chief Engineer (MV-cum-TLOA)
Qo ADG (PD), CPWD, Sewa Bhawan,
R.K. Puram, MNew Delhi -1 100668 %
This issues with the approval of Chisf Engineer (Works cum TLOA), Mew Dethi
Public Infor cer
Signature Not Verified
Digitally Sign
By:SHAZAAP ZAKIR W.P.(C) 9357/2023 Page 9 of 25
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Fila Mo 25(9T1IADG{PROYBARIC-V2022
aatery s AEitRE, (Tl aa Rl
e Fvm Fmi fEv
AE- Enlistment of Contractors Guruji Elevater lor registeatien in Class - |,
BE&R category in CPWD = regarding,
;- Dnling application of Guruji Elevalor dated 14.02,2022

Claline appication of Gundl Elkvalor has been received 0 this offica for

endstirment in Class - |, B&R category In CFWDO vide Dy, Moo 530 diled
15,02 2622

Thes agency hias nol submitled Enlistmant Processing Fes Recsipt

The sgency has pad e fees on 09.02.2022; hence Enlistment Rules
2081 fs applicable otk present case

On  sendity o e apphcalion the Follewing observation has been
ohaened

First Completed Eligible Work: Page Mo, 18

1 [ Marne of Wark; ) Running & Mainlenanos of Lt mstalled
in residential and non-residential bidg
@l GTE Hospital Complex, Shahdaa,
e = === Dielhi (SH:- Running Operation of iff).
2 | Agresment nurmbar TOEEEVHMED
P || P o East FWIDASTBHR2018-18
|3 | Agreement amounk | Rs. 485432 533
|4 | Aciue cost of wark dl:-m | Rs 727603585 i
|5 i uhgulahad d-ahﬂ of start 17.01.2018
& | Slipulated ddhﬂ of complation 16.01.2021
7| Achual date afmpﬂﬁn - Ar04.2021 -

Second Completed Eligible Work: Paga Mo. 32

1 [ Mame of Wark; RMO Lills Installed al vanous Bulding
at L N Hospital, Mew Dalhi. (SH-
Running and Operation of §ift),

2 | Agreement number, gale SOEE{EVPWDIHMED(C Y2017 -18
3 | Agresment amount Ra. 4,01, 18 464/
4 | Actual cost of work dong Fs. 720,54, 780/
5 - Slepulgtad data of stan 17.08.2017 -
Shpulated date of completion 16.08. 20156 o
.?'_ Actual date of completion [ 15.04 2020 —
Finaneial Soundness for Building and Road Category:

Bankars Cerificale issued rom Cenfral Bank of India. Akshardham yide
thiear lettar Mo, NIl dated 03.01.2023 submitted a8 per Annesurs V-1 of Enlistment

FHules 2021 and the emount is Re. 1200 (lalkhs) which s more than 1000 (lakhs)
(Page 57)

Averaga Annual wrnover [Certificate) ts not as per Annexure\-2

—of

-

T
ih i"”_l“—

W

9. It is case of the Respondents that the work which the Petitioner has

W.P.(C) 9357/2023
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undertaken are primarily related to running and maintenance of lift or labour
component which would not come within the parameters listed in Rule 2.2
of the Rules for Enlistment of Contractors in CPWD, 2021.

10.  The scope of interference in Administrative Orders under Article 226
of the Constitution of India has been settled by the Apex Court in a number
of Judgments. The Apex Court in Sarvepalli Ramaiah v. District Collector,
Chittoor, (2019) 4 SCC 500 has observed as under:

"40. Administrative decisions are subject to judicial
review under Article 226 of the Constitution, only on
grounds of perversity, patent illegality, irrationality,
want of power to take the decision and procedural
irregularity. Except on these grounds administrative
decisions are not interfered with, in exercise of the
extraordinary power of judicial review.

XXX

42. A decision may sometimes be set aside and quashed
under Article 226 on the ground of illegality. This is
when there is an apparent error of law on the face of
the decision, which goes to the root of the decision
and/or in other words an apparent error, but for which
the decision would have been otherwise.

43. Judicial review under Article 226 is directed, not
against the decision, but the decision-making process.
Of course, a patent illegality and/or error apparent on
the face of the decision, which goes to the root of the
decision, may vitiate the decision-making process. In
this case there is no such patent illegality or apparent
error. In exercise of power under Article 226, the
Court does not sit in appeal over the decision
impugned, nor does it adjudicate hotly disputed
questions of fact."”

Signatu,ril;Verified

Digitally Sigri

By:SHAZAAP ZAKIR
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11.  Though the Impugned Orders do not give the reasons, the counter
affidavit filed by the Respondents gives the reasons as to why the Petitioner

has not been enlisted as a Class — I building and road category.

12.  This Court in Manmeet Singh vs. South Delhi Municipal Corporation,
2020 SCC OnLine Del 763 has already taken a view that the fact that in

matters relating to contract and grant of tender, if the files along with the
counter affidavit gives sufficient reasons then the fact that the Order
rejecting the grant of tenders or otherwise may not be set aside only on the
ground that the Order does not contain any reasons. the relevant portion of

the said Judgment reads as under:

"34. In the above context, we may usefully refer to
the decision of a Division Bench of this court
in Ghanshyam Das Aggarwal (supra) authored by His
Lordship, Justice R.C. Lahoti, as he then was, wherein,
the court was called upon to examine the action of the
respondent/DDA of refusing to accept the bids of the
highest bidders in respect of industrial plots put on a
public auction. Relying on the decision in CWP No.
250/1995 entitled Dr. Bosechandaniv. DDA, Kumari
Shrilekha Vidyarthi v. State of U.P., reported as 1991
Supp (1) SCC 14 : AIR 1991 SC 37 and Kusum Lata
Khajanchi v. DDA, reported as (1995) 35 DRJ 480, the
court rejected the plea of the petitioner therein that
there were any mala fides involved or that he had been
singled out for being excluded for allotment on the
ground of hostile discrimination. It was held that the
terms and conditions of the public auction did not
contemplate that reasons for rejecting the highest bid

W.P.(C) 9357/2023 Page 12 of 25
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be communicated to the concerned bidders and in the
absence of any rule or terms and conditions in the
tender document, reasons need not be assigned in the
sense of being communication to a party. We may
usefully extract below, para 15 of the captioned
decision:—

“15. The observation made by the Supreme
Court is binding on us, but we do not think it is
going to make any difference in the case at hand.
Firstly, the Rules and the Terms and Conditions of
the Public Auction did not contemplate reasons
for rejection of highest bid being communicated to
the concerned bidders. There is a distinction
between existence of reasons and assigning of
reasons (see Shrilekha Vidyarthi (1991) 1 SCC
212 : AIR 1991 SC 537 Pr. 13 and Liberty Oil
Mills (1984) 3 SCC 465 : AIR 1984 SC 1271) The
former is a requirement of natural justice, the
latter is a dictate of law. Reasons need not be
assigned in the sense of being communicated to
a party unless required to be so done by any Rule
having force of law. Secondly, the reasons could
have been made available if asked for. Thirdly,
the reasons for rejection though not
communicated and though not asked for by the
petitioners before filing the petitions have been
made available in the Court in response to the
show cause notice issued and it would serve no
useful purpose if we may dispose of the petitions
merely by directing the respondents-DDA to
communicate the reasons to the petitioner. The
reasons now having been made known to the
petitioners, they have been heard
thereon. Whatever they had to say on such
reasons they have said and we have also tested
the validity of the reasons and have found nothing
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unreasonable therewith. That is an end of the
matter.”

(emphasis added)

35. Again, in a recent decision in Silppi
Constructions  Contractors v. UOI reported as 2019
SCC OnLine SC 1133, where the Supreme Court was
seized of a tender matter, on the aspect of not
furnishing of reasons for rejecting the technical bids of
the petitioner therein, it was observed as follows:—

“25. That brings us to the most contentious
issue as to whether the learned single judge of the
High Court was right in holding that the appellate
orders were bad since they were without
reasons. We must remember that we are dealing
with purely administrative decisions. These are
in the realm of contract. While rejecting the
tender the person or authority inviting the
tenders is not required to give reasons even if it
be a state within the meaning of Article 12 of
the Constitution. These decisions are neither
judicial nor quasi-judicial. If reasons are to be
given at every stage, then the commercial
activities of the State would come to a grinding
halt. The State must be given sufficient leeway in
this regard. The Respondent nos. 1 and 2 were
entitled to give reasons in the counter to the writ
petition which they have done.”

(emphasis added)

36. Even in the instant case, no rule or terms and
conditions in the tender documents have been pointed
that casts an obligation on the respondent/SDMC to
furnish reasons for recalling the entire e-auction
tendering process, nor have the petitioners approached
the respondent/SDMC seeking any reasons for
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rejection of their bids. Instead, they have filed the
present petitions with a grievance against the
communication dated 19.6.2020. The reasons for
recalling the NIT have been elaborated in the counter
affidavit of the respondent/SDMC and a copy of the
Report of the Committee, constituted by the
Commissioner, SDMC has also been placed on record
(Annexure R/3). Once the reasons for cancelling the
tender process have been brought to light and we have
considered the arguments advanced on behalf of the
petitioners, questioning the validity of the said reasons,
the grievance of the petitioners in this regard does not
survive. It is now for this court to examine the reasons
that persuaded the respondent/SDMC to scrap the
tender."

13. It is also well settled that the author of a document is the best person

to interpret the rules and conditions mentioned in the document. The Apex

Court in Agmatel India (P) Ltd. v. Resoursys Telecom, (2022) 5§ SCC 362,

after relying on a number of judgments on the interpretation of a document

has held as under:

“24. The scope of judicial review in contractual matters,
and particularly in relation to the process of
interpretation of tender document, has been the subject-
matter of discussion in various decisions of this Court.
We need not multiply the authorities on the subject, as
suffice it would be refer to the three-Judge Bench
decision of this Court in Galaxy Transport Agencies
[Galaxy Transport Agencies v. New J.K. Roadways, Fleet
Owners & Transport Contractors, (2021) 16 SCC 808 :
2020 SCC OnLine SC 1035] wherein, among others, the
said decision in Afcons Infrastructure [Afcons
Infrastructure Ltd. v. Nagpur Metro Rail Corpn. Ltd.,
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(2016) 16 SCC 818] has also been considered; and this
Court has disapproved the interference by the High
Court in the interpretation by the tender inviting
authority of the eligibility term relating to the category of
vehicles required to be held by the bidders, in the tender
floated for supply of vehicles for the carriage of troops
and equipment.

25. This Court referred to various decisions on the
subject and stated the legal principles as follows :
(Galaxy Transport Agencies case [Galaxy Transport
Agencies v. New J.K. Roadways, Fleet Owners &
Transport Contractors, (2021) 16 SCC 808 : 2020 SCC
OnLine SC 1035] , SCC paras 14-20)

“14. In a series of judgments, this Court has held
that the authority that authors the tender document
is the best person to understand and appreciate its
requirements, and thus, its interpretation should not
be second-guessed by a court in judicial review
proceedings. In Afcons Infrastructure Ltd. v. Nagpur
Metro Rail Corpn. Ltd. [Afcons Infrastructure Ltd. v.
Nagpur Metro Rail Corpn. Ltd., (2016) 16 SCC 818]
, this Court held : (SCC p. 825, para 15)

‘15. We may add that the owner or the employer
of a project, having authored the tender
documents, is the best person to understand and
appreciate its requirements and interpret its
documents. The constitutional courts must defer
to this understanding and appreciation of the
tender documents, unless there is mala fide or
perversity in the understanding or appreciation or
in the application of the terms of the tender
conditions. It is possible that the owner or
employer of a project may give an interpretation
to the tender documents that is not acceptable to
the constitutional courts but that by itself is not a
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reason for interfering with the interpretation
given.’

15. In the judgment in Bharat Coking Coal Ltd. v.
AMR Dev Prabha [Bharat Coking Coal Ltd. v. AMR
Dev Prabha, (2020) 16 SCC 759] , under the heading
“Deference to authority's interpretation”, this Court
stated : (SCC p. 776, paras 50-52)

50. Lastly, we deem it necessary to deal with
another fundamental problem. It is obvious that
Respondent 1 seeks to only enforce terms of NIT.
Inherent in such exercise is interpretation of
contractual terms. However, it must be noted that
judicial interpretation of contracts in the sphere
of commerce stands on a distinct footing than
while interpreting statutes.

51. In the present facts, it is clear that BCCL and
Cl-India have laid recourse to clauses of NIT,
whether it be to justify condonation of delay of
Respondent 6 in submitting performance bank
guarantees or their decision to resume auction on
grounds of technical failure. BCCL having
authored these documents, is better placed to
appreciate their requirements and interpret them.
[Afcons Infrastructure Ltd. v. Nagpur Metro Rail
Corpn. Ltd., (2016) 16 SCC 818]

52. The High Court ought to have deferred to this
understanding, unless it was patently perverse or
mala fide. Given how BCCL's interpretation of
these clauses was plausible and not absurd, solely
differences in  opinion of  contractual
interpretation ought not to have been grounds for
the High Court to come to a finding that the
appellant committed illegality.’
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16. Further, in the recent judgment in Silppi
Constructions Contractors v. Union of India [Silppi
Constructions Contractors v. Union of India, (2020) 16
SCC 489] , this Court held as follows : (SCC pp. 501 -
02, para 20)

20. The essence of the law laid down in the
judgments referred to above is the exercise of
restraint and caution; the need for overwhelming
public interest to justify judicial intervention in
matters of contract involving the state
instrumentalities; the courts should give way to
the opinion of the experts unless the decision is
totally arbitrary or unreasonable; the court does
not sit like a court of appeal over the appropriate
authority; the court must realise that the authority
floating the tender is the best judge of its
requirements and, therefore, the court's
interference should be minimal. The authority
which floats the contract or tender, and has
authored the tender documents is the best judge
as to how the documents have to be interpreted. If
two interpretations are possible then the
interpretation of the author must be accepted.
The courts will only interfere to prevent
arbitrariness, irrationality, bias, mala fides or
perversity. With this approach in mind we shall
deal with the present case.’

17. In accordance with these judgments and noting
that the interpretation of the tendering authority in this
case cannot be said to be a perverse one, the Division
Bench ought not to have interfered with it by giving its
own interpretation and not giving proper credence to
the word “both’ appearing in Condition No. 31 of the
NIT For this reason, the Division Bench's conclusion
[New JK Roadways v. State (UT of J&K), 2020 SCC
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OnLine J&K 733] that JK Roadways was wrongly
declared to be ineligible, is set aside.

18. Insofar as Condition No. 27 of the NIT prescribing
work experience of at least 5 years of not less than the
value of Rs 2 crores is concerned, suffice it to say that
the expert body, being the Tender Opening Committee,
consisting of four members, clearly found that this
eligibility condition had been satisfied by the appellant
before us. Without therefore going into the assessment
of the documents that have been supplied to this Court,
it is well settled that unless arbitrariness or mala fide
on the part of the tendering authority is alleged, the
expert evaluation of a particular tender, particularly
when it comes to technical evaluation, is not to be
second-guessed by a writ court. Thus, in Jagdish
Mandal v. State of Orissa [Jagdish Mandal v. State of
Orissa, (2007) 14 SCC 517], this Court noted : (SCC
pp- 531-32, para 22)

22. Judicial review of administrative action is
intended to prevent arbitrariness, irrationality,
unreasonableness, bias and mala fides. Its purpose
is to check whether choice or decision is made
“lawfully” and not to check whether choice or
decision is “sound”. When the power of judicial
review is invoked in matters relating to tenders or
award of contracts, certain special features should
be borne in mind. A contract is a commercial
transaction. Evaluating tenders and awarding
contracts are essentially commercial functions.
Principles of equity and natural justice stay at a
distance. If the decision relating to award of
contract is bona fide and is in public interest, courts
will not, in exercise of power of judicial review,
interfere even if a procedural aberration or error in
assessment or prejudice to a tenderer, is made out.
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The power of judicial review will not be permitted to
be invoked to protect private interest at the cost of
public interest, or to decide contractual disputes.
The tenderer or contractor with a grievance can
always seek damages in a civil court. Attempts by
unsuccessful tenderers with imaginary grievances,
wounded pride and business rivalry, to make
mountains  out  of  molehills of  some
technical/procedural violation or some prejudice to
self, and persuade courts to interfere by exercising
power of judicial review, should be resisted. Such
interferences, either interim or final, may hold up
public works for years, or delay relief and succour
to thousands and millions and may increase the
project cost manifold. Therefore, a court before
interfering in tender or contractual matters in
exercise of power of judicial review, should pose to
itself the following questions:

(i) Whether the process adopted or decision made by
the authority is mala fide or intended to favour
someone;

or

Whether the process adopted or decision made is so
arbitrary and irrational that the court can say: “the
decision is such that no responsible authority acting
reasonably and in accordance with relevant law
could have reached”;

(ii) Whether public interest is affected.

If the answers are in the negative, there should be
no interference under Article 226. Cases involving
blacklisting or imposition of penal consequences on
a tenderer/contractor or distribution of State
largesse (allotment of sites/shops, grant of licences,
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dealerships and franchises) stand on a different
footing as they may require a higher degree of
fairness in action.’

19. Similarly, in Montecarlo Ltd. v. NTPC Ltd.
[Montecarlo Ltd. v. NTPC Ltd., (2016) 15 SCC 272] ,
this Court stated as follows : (SCC p. 288, para 26)

26. We respectfully concur with the aforesaid
statement of law. We have reasons to do so. In the
present scenario, tenders are floated and offers are
invited for highly complex technical subjects. It
requires understanding and appreciation of the
nature of work and the purpose it is going to serve.
It is common knowledge in the competitive
commercial field that technical bids pursuant to the
notice inviting tenders are scrutinised by the
technical experts and sometimes third-party
assistance from those unconnected with the owner's
organisation is taken. This ensures objectivity.
Bidder's expertise and technical capability and
capacity must be assessed by the experts. In the
matters of financial assessment, consultants are
appointed. It is because to check and ascertain that
technical ability and the financial feasibility have
sanguinity and are workable and realistic. There is
a multi-prong complex approach; highly technical
in nature. The tenders where public largesse is put
to auction stand on a different compartment. Tender
with which we are concerned, is not comparable to
any scheme for allotment. This arena which we have
referred requires technical expertise. Parameters
applied are different. Its aim is to achieve high
degree of perfection in execution and adherence to
the time schedule. But, that does not mean, these
tenders will escape scrutiny of judicial review.
Exercise of power of judicial review would be called
for if the approach is arbitrary or mala fide or
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procedure adopted is meant to favour one. The
decision-making process should clearly show that
the said maladies are kept at bay. But where a
decision is taken that is manifestly in consonance
with the language of the tender document or
subserves the purpose for which the tender is
floated, the Court should follow the principle of
restraint. Technical evaluation or comparison by the
Court would be impermissible. The principle that is
applied to scan and understand an ordinary
instrument relatable to contract in other spheres has
to be treated differently than interpreting and
appreciating tender documents relating to technical
works and projects requiring special skills. The
owner should be allowed to carry out the purpose
and there has to be allowance of free play in the
joints.’

20. This being the case, we are unable to fathom how
the Division Bench, on its own appraisal, arrived at
the conclusion that the appellant held work experience
of only 1 year, substituting the appraisal of the expert
four-member Tender Opening Committee with its

»

own.

26. The abovementioned statements of law make it amply
clear that the author of the tender document is taken to
be the best person to understand and appreciate its
requirements; and if its interpretation is manifestly in
consonance with the language of the tender document or
subserving the purchase of the tender, the Court would
prefer to keep restraint. Further to that, the technical
evaluation or comparison by the Court is impermissible;
and even if the interpretation given to the tender
document by the person inviting offers is not as such
acceptable to the constitutional court, that, by itself,
would not be a reason for interfering with the
interpretation given.
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Heookkosk ok

36. The same aspects apply to the observations regarding
“contra proferentem rule” as referred by the High Court
with reference to United India Insurance [United India
Insurance Co. Ltd. v. Orient Treasures (P) Ltd., (2016) 3
SCC 49 : (2016) 2 SCC (Civ) 14] . The said rule was
referred by this Court while not accepting the argument
made on behalf of the insured and while observing that
the said rule had no application, when the language of
the relevant clauses was plain, clear and unambiguous.
We may, however, observe that even from the extracted
part of the principles related with the “contra
proferentem rule”, as reproduced by this Court from the
Halsbury's Laws of England, it is clear that the said rule
was applied in the case of ambiguity in the insurance
policy because the policies are made by the insurer and
its ambiguity cannot be allowed to operate against the
insured. This rule, in our view, cannot be applied to lay
down that in case of any ambiguity in a tender document,
it has to be construed in favour of a particular person
who projects a particular viewpoint. The obvious
inapplicability of this doctrine to the eligibility conditions
in a notice inviting tender could be visualised from a
simple fact that in case of ambiguity, if two different
tenderers suggest two different interpretations, the
question would always remain as to which of the two
interpretation is to be accepted? Obviously, to avoid such
unworkable scenarios, the principle is that the author of
the tender document is the best person to interpret its
documents and requirements. The only requirement of
law, for such process of decision-making by the tender
inviting authority, is that it should not be suffering from
illegality, irrationality, mala fides, perversity, or
procedural impropriety. No such case being made out,
the decision of the tender inviting authority (NVS) in the
present case was not required to be interfered with on the
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reasoning that according to the writ court, the product
“smartphone” ought to be taken as being of similar
category as the product “Tablet”.”

(emphasis supplied)

14. A perusal of the reply given under the RTI Act to the Petitioner belies
the claim of the Petitioner. The work undertaken by the Petitioner is for
running and maintenance of lifts installed in the residential and non-
residential building at GTB Hospital Complex, Shahdara, New Delhi and
RMO lifts installed at various hospitals at New Delhi. The cost of work done
in both cases are about Rs.7,20,000/-. The conclusion arrived at by the
Respondent that the work completed by the Petitioner does not fulfil the
magnitude of work experience for enlistment in Class-I contractor in
building and roads category in CPWD, i.e., the Petitioner must have three
completed works of value not less than Rs.400 lakhs each or two completed
works of value not less than Rs.600 lakhs each or one completed work of
value not less than Rs.1200 lakhs each. When the matter was sent back to
the Committee, the Committee has held that the contract for the work
experience submitted by the Petitioner is only labour component and is not
acceptable for eligible building work done. The Committee also found that
although some extra items with material and labour component are found
but they are of lesser quantum than the prescribed amounts. The counter
extracts the reasoning of the Committee and even though the impugned
order does not give any reasons, this Court is satisfied that there is no
malafide in the decision taken by the Respondent not to enlist the Petitioner
as a Class-I building and road category contractor. The Respondents are the

best judge to decide who should be enlisted as Class-I building and road
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category contractor with the CPWD. In the absence of any malafide or
arbitrariness, this Court does not want to substitute its own conclusion to the
one arrived at by the Committee as the decision making process has been
fair, reasonable and transparent.

15. In view of the above, the Petitioner has not been able to satisfy this
Court that the Impugned Orders which are under challenge in the present
writ petition is so arbitrary warranting interference under Article 226 of the
Constitution of India.

16. Resultantly, the writ petition is dismissed, along with pending

application(s), if any.

SUBRAMONIUM PRASAD, J
FEBRUARY 8, 2024
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