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* IN THE HIGH COURT OF DELHI AT NEW DELHI
+ CS(COMM) 447/2023
CADBURY UK LIMITED & ANR. ... Plaintiff
Through:  Mr. Prakriti Varshney, Advocate.

VEersus

MOKSHY WAFERS & CONFECTIONERY PVT. LTD. & ANR.

..... Defendant
Through:  Ms. Kavya Pahwa, Advocate (through
VO)
CORAM:
HON'BLE MR. JUSTICE ANISH DAYAL
ORDER
% 29.04.2024

1.A. 9353/2024 (Application under Order XXIII Rule 3 of CPC)

1. A joint application has been filed by plaintiffs under Order XXIII Rule 3
read with Section 151 of the Civil Procedure, Code, 1908 (“CPC”) placing on
record the terms of settlement arrived at.

2. The terms of agreement are lawful and acceptable and have been duly
singed by authorised signatories of the parties, as well as, counter signed by
respective counsels.

3. The terms of settlement are as under:
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AL The Defendants scknerwlodge the Plaingiifs to be the trae o lawful
owners’ proprictors of the imade marks, labelafimde dress'packagmg and

copyrights, as depscied and mentioned arsder Parngraph Moa, 7,9, 72,
Td, 10 amd 112 of the Malnt. For the caoe of refercnes. o mbolar

reprencntnlion of the aforemenibmed trade marks, labelsfmde
dlrsadpockaging and copryrights b snnexed hereto as Decoment A

,;_.-,l.:lmp.-lﬁ'lrln- ’w.-:"'
‘“"“,rf-"ﬂ"‘m W !'t".-'"f

B, The Defendsnis sekpowledge the Planifls® nghts in the signaiune
Purple colowred Eabels and packaging for chocalate o confectionery
products, us mentioned in infer oliz Pargraph Mo, 9, 74 amd 112 of the
Plaimi:

C. The Defendants acknowbedge the Flaimiffs” rights mothe signanse
codoir Purple for cheepdutes, confectionery products andior omy poods
flulbleng by Class 30

[3. The Defendams underiake v this Hon'ble Court that the Delenslonts
shall not chollenge the irade morks, labelsfrade dress’ packaging and
copyrights ol the Plamtiffs os mentioned in the Plaint at Paragraph Mos,
T8, T2, 714, 110 and 112 either direcsly or mdirectly, ai omy time in
fuinire before any Courd, Tribunal and'or Sistory Body, whether in
lisdin i in aniy Foreign jurisdsction, on any growndis) whatsoever.,

E. The Defendanis affirm that the Defendants bnve ceased all inreraliu
manisfacture, sale, dissobution and wse of the impugned producis
namely DAIRY LIPS, BORNDOMN (chocolste enrobed swifer under the
mrk BORN DO having the eolowr combinotion and scheme of
vellowish golden pnd purple plongwith an pattern displayving the sun’s
raya o the background behimd the mack =5 mentoned in Paragraph 183
of the Plaint), ONRIO, BOURNITA, ORIOOD Burger and OREOO
wifers beoring the impugned madcs, impagned stylizstons, impugned
devices, impisgned lnbela/irsde dress and/or any other producis bearing
the impugned marks, impugned styliztions. impugoed devices and/or
impupned labels/trade dress as mentioned i paragrmphs 2, 174 and 121
o |84 of the Plainl, except &= specifically agreed herein in Clauss 3K L
or any other mark or stylization or deviee or bogo of label trade dress
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This is a digitally signed order.

which is identical 1o and/or confusingly and deceptively similar to the
Plaintifts” wade marks, labels/trade dress/packaging and copyrights of
the Plaintiffs as mentioned in the Plaint at Paragraph Nos, 7,9, 72, 74,
110 and 112 either as & trade mark / part of a trade mark, as a rade
dress/ label or part of a trade dress/ label, as a device mark or part of a
device mark, logo or part of 2 logo or in any other manner whatsoever,
in relation 1o any goods or services, or in relation to any promotional,
marketing or advertising material or any other material used or intended
to be used for labelling or packaging and/or advertising any goods or
services and confirms that they have removed all use of the said
impugned products from their promotional and advertising materials
including but not limited to all finished or unfinished products, labels,
stickers, wrappers, packages, boxes, cartons, stationery, posters,
brochures, business cards, business envelopes, letterheads, cartons,
publicity material, pamphlets, hoardings, signboards, nameboards, on-
pack advertising, Point of Sale material, packaging and promotional
material, ete. For the ease of reference, a tabular representation of the
Defendants’ impugned products under the impugned marks, impugned
stylizations, impugned devices and impugned labels/trade dress is

annexed hereto as Document B,

. The Defendants undertake before this Hon'ble Court that the

Defendants shall never, in the future, interalia manufacture, authorize
the manufacture, sell, offer for sale, market, export, import, retail,
supply, distribute, exhibit, advertise, promote, display, deal in and for
use the impugned products namely DAIRY LIPS, BORNDON
{chocolate enrobed wafer under the mark BORN DON having the
colour combination and scheme of vellowish golden and purple

alongwith an pattern displaying the sun’s rays in the background behind

ams ol F ol Lt
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the mark as mentioned in Paragraph 183 of the Plaint), ONRIO,
BOLURNITA, ORIOO Burger and ORIOO wafers bearing the impugned
marks, impugned siylizations, impugned devices, impugned
labelsitrade dress and'or any other products bearing the impugned
marks, impugned stylizations, impugned devices and'or impugned
labels! trade dress as mentioned in paragraphs 2, 174 and 18] 1o 184 of
the Plaint, except as specifically agreed herein in Clause 3(K), or any
other mark or stylization or device or logo or label/ trade dress which is
identical to and/or confusingly and deceptively similar to the Plainuffs®
trade marks, labels’ trade dress/packaging and copyrights of the
Plaintifls as mentioned in the Pluint al Paragraph Nos. 7,9, 72, 74, 110
and 112 either as a trade mark / part of a trade mark, as a trade dress/
label or part of a trade dress/ label, as a device mark or pant of a device
mark, logo or part of a logo or in any other manner whatsoever, in
relation to any goods or services, or in relation to any promotional,
marketing or advertising material or any other material used or intended
to be used for labelling or packaging and/or advertising any goods or

SOVICES,

. The Defendants undertake before this Hon'ble Court that the

Defendants shall refrain from reproducing, imitating, copying,
adopting, using and/or exploiting the ofginal works of the Plaimiffs
including the Plaintiffs’ labels, devices and logos for the brands OREQ,
DAIRY MILK, BOURN VITA and the signature Purple colourad labels
and packaging, as mentioned in Paragraph Nos, 9, 74 and 112 of the
Plaint, and/or any other copyrighted material of the Plaintiffs in refation
to the impugned products or any other product, or in any other manner

whatsoever, terg A GoEHIELETETE PV, LIS,
Par Hnuh-.-ﬂﬂ' G i'l, i s P T
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H. The Defondsnts undenake before thin Hoo'ble Coun that the

Defendands shall refrain from  masufscturing or suthorizing ibe
inmhalsciuee, selling, offering for sale, marieting. exporting, impaning,
dmplaying, deafing in and'or wimng, in amy manmer whalboever, any
chogolates, confectinnery products and/'or any goods {alling in Clais 30
pockaged or labelied in & Purple, Purple and while, Parple and gold,
magive i Lilag coloured wrapperwiabeds or any similar shadecalor o
combination therenl.

. The Defendants endertake befire this Hon'bie Coan 1o take steps o

remove anid / oF send mkedown nethoss 10 remsivee all referencss of the
impuagned  producis namely DAIRY LIPS, BORMDON (chocolme
enrobed wafer under the mak BOHN DON having the colour
combination arsd scheme of yellownh golden and purple: slongwith an
paticrn displaying the sun's mys m ihe backgroaund behimad the mark as
mentioned 0 Pemgraph FR3 of the Plaimt), ONRID, BOURNITA,
ORIODD Buwrger and ORIOO waliers bearing the impagned marks,
Impugned sty bzations, impugned devices andor impugned lahels/trade
ddrewa andior any other produscts bearing the impugned marks, impugned
p:li;qﬁmﬁ_ qu#njhmmlwuwuﬂ labwrle trmde dieos o
mentioned in paragraphs 2, 174 and 181 w0 | B4 of the Plaisd, excop o
specifically mgroed lerein in Clause 3(KL or any other mark or
stylization or device of bogo or lahel! trade dress which is Sdemtics] 10
mdior confuningly and deceptively similar to ihe Plainiiffs’ insde
marhs, lbks' trade dress’ packaging and copyrights of the Plaintiffs as
imenidioned inthe Ploint a8 Parsgraph foa. 7,9, 72, T4, 110 and 113 froim
ihelr webniies andior all third pary websites, inchading bin s limind
mhliﬂm‘pﬁuﬁmmﬂmﬂumﬁmmmﬁtﬁm

Prepr— P—T pli-==" Fal. ik &
‘\Ml 2
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onling ponals eue. within 7 calender days of signing of the prosesa
application and provide prosl of such removals o dse PMaimilf®
'.'.l!.-iq'l.

The Defendants underake 0 desiroy ol pending socks of the
impajned products aemely DAIRY LIPS, BORNDON (checnkide
enmbed wafer wider the mork BORN DOM baving the colour
combinution and scheme of selbowish golden s purple shongwith an
pattem displaying the sun's rayy in the background bebing the mark as
mentbormed in Paragraph 1E3 of the Plain), ONRID, BOURNITAL
CORIOO Nurger and ORKKD wafers beaning the impugined marks,
smipiagned stylizations, mmpugned devices and’or impugned labelemde
dress andlor any other products beartng the inpuagmed marks, impugned
sy lirations, impugned devices endior impugned kabels/ trade dress as
mantionad m parsprephs 7, 174 snd 151 io 164 of ihe Plaing, woeps se
specifically agroed herein in Claasse WKL or any otber mark or
siyliation or devics or logo or lshel’ trade dress which is identical 1o
mnd'or confusingly end deceptively similar 1 the PlaintifTs’ trade
ks, kabely trude dress! packaging and'or copyrights ol the Plaintiffs
g4 mentlaned ln the Plaint st Paragrph Mod. 7.9, 72, 74, 110 snd 112
in the presence of the Flaintiffs” representative within T calendar dayx
of sgring of the phesent semdonsent applicatson,

. The Defendamts Further aflfinm that the Defendanis have not filed vy

ipplication or secured o registraion for sy mark o copyrighl of dessgn
which Is ldemiical andior deceptively amd confusingly similas o ibe
inleaifts” imellevtual propenics detaibed in the Maint ot Pamgraph bos.
1,0, 7 M, L0 and 112, except for the regicrmson [or ibe

Par Blakaby #etaih d0s B TS0 Fak pre

!

B ity
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BRRMINON (wond ) bearing Mo 4068810 b Class M) ol wndertakes
nd 30 fike any appdicalion or wcened o reginiration for sy sk of
coprtighl o desgn whach & identicsl andisr doceptively and
crnfuingly similer o the FpiniG" isllactual prapesties detailad =
e Pt o Premgoraph Now. 7,9, T2, 74, 110 anad 112

L. Ve Cedeniain uiTlenms don ibe [efeniiin ms s my ayimsmn,
devices il ithe labels' trade divss of the impuigned product beaing the
mark FORMNDNMN us ke dvlizaion, deviees snd lshelsimale deess s
repoduced below and will only use the waine hetgeforh with nepect 1o
bim . IBUOMENICNN, Vo the sase of reference, a tabular representation
ol ihe smonded stylization, devices anid labelvimde dress of the
Defendants” product wnder the mark [ORNDN & annesed beredo o
oy mvicnd

Amended Product of (he Defeadants ander the mark BORNDON
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4. Accordingly, parties will be bound by the terms of the settlement as
executed by them.

3. Let decree sheet be drawn up accordingly.

6. In view of the settlement between the parties, plaintiff is entitled to get
refund of Court fees.

7. Accordingly, registry is directed to refund of Court Fees to plaintiff.

8. The suit is disposed of in these terms.

0. Pending applications if any, are also rendered infructuous.

10.  The date already fixed stands cancelled.

11.  Order be uploaded on the website of this Court.

ANISH DAYAL, J
APRIL 29, 2024/RK/ig
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