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* IN THE HIGH COURT OF DELHI AT NEW DELHI
+ SERTA 14/2024
COMMISSIONER CGST DELHI SOUTH ... Appellant
Through:  Mr. Akshay Amritanshu, SPC
with Mr. Samyak Jain,
Advocate.

VErsus
MS HINDUSTAN POWER PROJECTS PVT

LTO L Respondent
Through:  Appearance not given.

N

+ SERTA 15/2024
COMMISSIONER,CGST DELHI SOUTH ... Appellant
Through:  Mr. Akshay Amritanshu, SPC
with Mr. Samyak Jain,
Advocate.

VErsus

M/S HINDUSTAN POWER PROJECTS PVT
LTO L Respondent
Through:  Appearance not given.

CORAM:
HON'BLE MR. JUSTICE YASHWANT VARMA
HON'BLE MR. JUSTICE RAVINDER DUDEJA

ORDER
% 05.07.2024
CM APPL. 25683/2024 (Ex.) & CM APPL. 25706/2024(EX.)

Allowed, subject to all just exceptions.

Applications stand disposed of.
SERTA 15/2024 & CM APPL. 25705/2024 (37 Days Delay)

1. The instant appeals are directed against the judgment rendered
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by the Customs Excise and Service Tax Appellate Tribunal
[“CESTAT”] dated 26 September 2023.

2. We however find that the question which is proposed here
stands conclusively answered in light of the judgment rendered by the
Supreme Court in Commissioner of CGST and Central Excise vs.
Edelweiss Financial Services Ltd. [2023 SCC OnLine SC 687].
While dealing with the question of inter corporate guarantees and
whether there would be any consideration which could be said to be

taxable, the Supreme Court has in Edelweiss held as follows:-

“3. The challenge here is to the concurrent finding in favour of the
assessee recorded by the Principal Commissioner GST which was
upheld by the CEST Tribunal, through the impugned order on
16.02.2022. The learned counsel would submit that this case is similar
to Civil Appeal No. 428/2020 @ Diary No. 42703/2019
(Commissioner of Service Tax Audit Il Delhi IV v. DLF Cyber City
Developers Ltd.). and therefore the matter should be admitted and
tagged with the pending case.

4. Responding to the above, Mr. Bharat Rai Chandani, learned counsel
for the assessee on caveat would read Section 65 (12) of the Finance
Act, 1994 to point out that issuance of corporate guarantee to a group
company without consideration would not fall within banking and
other financial services and is therefore not taxable service. He would
also read Section 65B (44) of the Finance Act, 1994 to point out that
the definition of service would indicate that it relates to only such
service which is rendered for valuable consideration.

5. The counsel would next advert to paragraph 3.1.12 of the
Commissioner's order where the following was recorded:—

“further, the consideration can be of two types viz., monetary
consideration and non monetary consideration. In the present case, the
Assessee has argued that they have not received any consideration. In
such case it's for the department to prove that the Assessee's claim is
wrong. It is observed that nowhere in the Show Cause Notice, attempt
has been made to prove that the Assessee received either monetary or
non-monetary consideration in any form. It is not alleged or proved in
the Show Cause Notice as to how the Assessee got any benefit from
their subsidiaries in monetary or non-monetary terms for the
Corporate Guarantees issued. Missing this vital point, valuation of the
consideration using provisions of Section 67(1) of the Finance Act,
1994 become a futile exercise.”
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6. Mr. Rai Chandani then read paragraphs 8 and 9 of the judgment of
the Tribunal, which are extracted below:—

““8. The criticality of ‘consideration’ for determination of service,
as defined in section 65B(44) of Finance Act, 1994, for the disputed
period after introduction of ‘negative list’ regime of taxation has been
rightly construed by the adjudicating authority. Any activity must, for
the purpose of taxability under Finance Act, 1994, not only, in relation
to another, reveal a ‘provider’, but also the flow of ‘consideration’ for
rendering of the service. In the absence of any of these two elements,
taxability under Section 66B of Finance Act, 1994 will not arise. It is
clear that there is no consideration insofar as ‘corporate guarantee’
issued by respondent on behalf of their subsidiary companies is
concerned.

9. The reliance placed by Learned Authorised Representative on
the ‘non-monetary benefits’ which may, if at all, be of relevance for
determination of assessable value under section 67 of Finance Act,
1994 does not extend to ascertainment of ‘service’ as defined in
section 65B(44) of Finance Act, 1994. ‘Consideration’ is the
recompense for the ‘contractual’ undertaking that authorizes levy
while ‘assessable value’ is a determination for computing the measure
of the levy and the latter must follow the former.”

7. The above would suggest that this was a case where the assessee had
not received any consideration while providing corporate guarantee to
its group companies. No effort was made on behalf of the Revenue to
assail the above finding or to demonstrate that issuance of corporate
guarantee to group companies without consideration would be a
taxable service. In these circumstances, in view of such conclusive
finding of both forums, we see no reason to admit this case basing
upon the pending Civil Appeal No. 428 @ Diary No. 42703/2019,
particularly when it has not been demonstrated that the factual matrix
of the pending case is identical to the present one.

8. In consequence, the Civil Appeal stands dismissed.”
3. In view of the aforesaid, we find no justification to interfere
with the order of the CESTAT. The appeals consequently stand

dismissed.

YASHWANT VARMA, J.

RAVINDER DUDEJA, J.
JULY 5, 2024/sk
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