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IN THE HIGH COURT OF DELHI AT NEW DELHI

7.
+ EX.P. 300/2014 & EX.APPL.(OYS) 951/2015
SIVNLTD L Decree Holder
Versus
M/S JAIPRAKASH
HYUNDAI CONSORTIUM ... Judgement Debtor
8.
+ EX.P. 319/2015
JAIPRAKASH HYUNDAI
CONSORTIUM (HA) L. Decree Holder
Versus
SWVN LIMITED ... Judgement Debtor
0.
+ EX.P. 320/2015
JAIPRAKASH HYUNDAI
CONSORTIUM (JHC) HOLDER ... Decree Holder
Versus
SIVN LIMITED . Judgement Debtor
10.
+ EX.P. 325/2015, EX.APPL .(OS) 417/2016 & 418/2016
JAIPRAKASH HYUNDAI
CONSORTIUM (HC) ... Decree Holder
Versus
SIVN LIMITED L. Judgement Debtor
11.
+ OMP (ENFE.) (COMM.) 20/2020
JAIPRAKASH HYUNDAI
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CONSORTIUM (HC) ... Decree Holder

versus
SWNLIMITED .. Judgement Debtor
o OMP (ENF.) (COMM.) 3/2020
SIVNLTD Ll Decree Holder
versus

JAIPRAKASH HYUNDAI

CONSORTIUM [JHC ... Judgement Debtor
2 OMP (ENF.) (COMM.) 4/2020
SvNLTD. L Decree Holder
Versus

JAIPRAKASH HYUNDAI

CONSORTIUM [JHC ... Judgement Debtor
Appearance:
Mr. Lokesh Sawhney and Mr. Rohit Kumar, Advocates for JHC.
Mr. Uttam Dutt, Mr. Rgiv Singh, Mr. Sonakshi Singh, Mr.Kumar
Bhaskar, Mr. Aman Sanjeev Sharma, Advocates for SIVNL.

CORAM:

HON'BLE MR. JUSTICE PRATEEK JALAN
ORDER

% 07.03.2024

1 These seven petitions relate to execution of awards passed upon
adjudication of disputes under the same contract dated 24.06.1993
between the parties with regard to civil work in the project of Satluj Jal
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Vidyut Nigam Limited [“SIVNL"].

2. By an order dated 20.02.2024, the Court had considered the
contention of the parties with regard to adjustment of the awarded
amount, in terms of a letter dated 06.06.2015 from JHC to SIVNL, and
observed as follows:

“8. | am of the view that partial reliance upon the aforesaid
communication and the table is impermissible. If it is SIVNL's
contention, relying upon this table, that the amounts due to JHC were
adjusted against the adhoc payments made and recoverable by SIVNL,
the communication equally reflects that the awards in favour of SIVNL
were also adjusted against payments due to JHC from it. SIVNL
therefore has to take a clear position as to whether, according to it,
all these six cases were adjusted in terms of this communication. |f
SIVNL does not wish to proceed on the basis of such adjustment,
then all the six awards are required to be executed on their terms,
and the parties have to be left free to make any claims against each
other, dehorsthe purported adjustments.

9. Mr. Sawhney states that either of these courses is acceptable to
JHC. SIVNL is directed to take a decision and inform the Court on the
next date of hearing. An affidavit may be filed by SIVNL by
23.02.2024.”

[Emphasis supplied.]

3. SIVNL has since filed an affidavit dated 23.02.2024. Mr. Uttam
Dutt, learned counsel for SIVNL, upon instructions, persists in the
submission that the three awards which were in favour of Jaiprakash
Hyundai Consortium [“JHC"] stand adjusted against ad-hoc payments
made and recoverable by SIVNL, but the awards in favour of SIVNL are
not so adjusted.

4. | do not find this submission to be merited.

5. As noted in the order dated 20.02.2024, SIVNL'’s contention
regarding adjustment of the awards against it, are based upon a
communication dated 06.06.2015 addressed by JHC to it. JHC, in the said
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communication, took the position [in paragraph 10] that awards of each
party against the other stood adjusted, and contested the necessity of
filing execution proceedings. It placed atable [Annexure 5] alongwith the

said communication, to show the adjustment, which is reproduced below:

NATHPA JHAKRI HYDRO ELECTRIC PROJECT (1500 MW)
CONTRACT NO, 3 : CONSTRUCTION OF PRESSURE SHAFTS AND POWER HOUSE COMPLEX
Status of adjustment of payments, settled through claims, against Adhoc payments released by SIVNL to JHC
i' sl Mo, | o f_?;ﬁj-lars o " DateofAdhoc | Amountof CumuEti-\'r;-g_ o R;.ference
' | payment made | Adhoc payment | Amountof |
| I © bySIVL | Adhoe ‘
N L] e |
L R _ : 3 & & 1
A Lnd-hurr.lvmentreleased by SIVNL against claim | : ‘
~ |submitted by JHC | B o
1 [1st Adhoc payment ___ir 03-01-1997 igﬂ_ﬂ‘]&'@iéﬂ‘?ﬂ_ﬂr_mﬂ,_.___,,_.
| \ndAdhocpayment | 30031007 120000000| 178000000
rd Adhoc payment | 20-06-1998 | 24,56,00,000| 42,46,00,000 | )
__ dbocPaymentsgainstOTclim | | 132600000 320008 |
S e A RO AR
S.io, | .- Particulars ' Date of Award |- Principal .Ealanceﬂdhoci Reference
| amount as per | Payment
Award ;retwerablehyi
! L admissibleto  SIVNL |
- ! - o Me
L_ El__]tlaimssettledandaccepted by the parties | 1 I
1 Improvement and upgradation of roads 26061999 | 22995145 54,DZLDQSS_S__!.E\_Grﬂ_{lall-:}_-lzl,fS:ﬁl_E dt, 26.06.59
~ 2 |Recommendations of DRB for Dispute No. 3 17-09-2002 2800000 | 53,74,00,855 [AGM{PH)-2/5-2127 dt 061102
3 |Providing & fixing soil anchars 25 mm dia | 21-10-2002 99,025 | 53,73,01,830 507/NIPC/Cantracts(MCW)/25/2002-
'Iﬁuanli:y has been reconciled & rates approved by | [ 13025-24 dt. 21.10.2002
ke S .
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! I. Mo Particulars ) | Date of .ﬁward— P-rim:ipaT ~ TBalance Adhoc! " Reference
| ! ‘ | amount as per | Payment
! Award  recoverable by
i admissible to SIVNL
S - - JHC | _ I
4 |Providing & fixing hand rail with 40 mm dia M.S. Pipe 21-10-2002 | §,14,920 ! 53,64,86,910 |507/NIPC/Cantracts(MCW)/25/2002-
[CQwantity has been reconciled & rates approved by | I ! 3015-24 de. 21.10.2002
|EIC |
| "5 |Recommendations of DRE for Dispute No. 9 30-D8-2003 | 5,75, 955 53,59,10, ass_@sﬁ[ﬂg} 16
| & |Expenses incurred on DRE meetings 04-03-2004 3,85, ?64 53, 55 25,191 |AGM(PH)}-6/1- 1287 dt. 14 04,04
: 7 |withheld from restoration Work Bill 14-06-2004 | 23,77,155 | 53,31,48,036 |SM_CIi_Im] -6/1-1244 dit, 07.06.04
l} { [
r T8 asthra Bl - 19-05-2004 | 3,18,87,022 | 50,12,61,014 |5} EZ CO-IV{PH)-6/1-1373 dt, 19.06.04
|
{75 |ACD deposit against A/C BS) -5 18-07-2004 | 40,000 50,12,21,014 |5r Mgr(PH)-6/1-1418 dt. 19.07.04
| 10 |Reimbursement of difference in Custom Duty paid to 09-02-2005 [ 31,41,682 | 49,80,79,332 |SIVNL/EIC/IPH)-6/6-477 dt. 07.02.05
i ;Cusrcm Deptt. due to delay in issue of concessional ' |
i |Custam Duty Certificate for welding consumables, H
| |
[ 11 [Contract for impravement and strengthening of  07-05-2005 | 2,55,558 | 48,78,23,734 [EIC.CO-V[FH)-4/1-214 dt. 07.05.2005
| approach roads to MAT TRT, BWH at Jhakri - Final Bill ; lspnL/EIC/Contract No 3.0-4/1-139
' (security) | «dr.14.02.12
. | :
{12z |Arbitration award pertaining to Contract no. PCO 154 14062005 | 5,567,309 | 49,72,56,425 |NIHER/2005/700-01ct. 14.06.05 from
[ ltitled MfssELVE.SIVNL | " | isr. Mgr Township division
| 13 Dispute Mo, 16 pertaining to refund to amount 18-06-2005 | 12,233,760 | 49,60,22,665 |As per DRB decision made on
| |recoversd in excess of tariff rate in electrical energy | i 18.06.2005
Ifcnr residential colonies, offices and street lighting, i i . ! [
| S S R R
sl. Ne. I o Particulars T Date of Award Principal Balance Adhoc|  Reference
: '_ ) | amount as per . Payment
X | \ Award recoverable by
, | adrn'issibfe to | SIVNL
|14 |Reimbursement of additional expenses incurred in the m&fw ?? 982 | 49,59,44,683 |CSD( C) T
| |import of steel liner plates due to delay inissue of | ‘ :507(46)sjvni/Contracts{MCW]-500-
I__ __|concessional custom duty certificate. | | 03 dt.25.11.2005
; 15 |Dispute 21 : Additicnal lead for excavated material in 21-01-2006 | 49,55,44,683
- |underground works ! | i o
16 |Fina! R.4.Bill regarding improvement & strengthening | 29-01-2006 | 3,29,804 | 45,56,14,879 |SM-(PH)-4/1-401 dt. 29.01.05
| |of road | s
17 |Reimbursement of 50% share of expenses incurred on ! 03-03-2006 ‘ . 2,23,765 | 49,53,91,114 |EIC LCD-IV(PH}-2/6-1108 dt.
_'DRB proceedings i i : 03032006, .
I 18 'Dlspute Mo. 25 - Release of amount deducted 07-03-2007 | 71,69,983 | 48,82,21,131
Bl

19

L
| 20
21
T2z

BEE

towards the alleged saving of insurance premium and |

LAS per DRE decnsmn made Cln
107.03.2007

|DR8 proceedings
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39,683

__ interest thereof - L___ S IR R
|Dispute Mo. 26 - Release of amount deducted from RA 07-03-2007 2,31,73,319 | 46,50,47,812 As per DRB decision made an
18ill No. 95 towards alleged saving of insurance | 07.03.2007

_|premium and interest thereof 1 J _ ____!
(Reimbursement of Water Cess paid to o HPSPCB upto 09-03-2007 | 25,701 48, 50 22 111
\Sept 03 | |
Reimbursemenl of 50% share of expenses incurred on | 12-04 2007 [ ©3,51,107 | 46,46,31,004
|DRB proceedings | o
Reumhursement of 50% share of expenses incurred on 05-06-2007 64,653 | 46,45,66,351 |EIC.CD- IVtPH} 2/5- 194 9? dt,
1DRB proceedings | ___|05.06.2007
|Reimbursement of Water Cess paid to HPSPCB under | 27-08-2007 9,681 46.:15.56,5?0 EIC.CONTRACTHS.0- 12,{1 382-0 dt.
|Clause 70{v} of GCC. | 27.08.2007
Reimbursement of 50% share of expenses incurred an | 29-11-2007 46,45,16,987

|EIC.CD-IV(PH}-2/6-471 dt. 29.11.2007 |
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Sl Mo,

25 |Dispute No. 32

retained, towards steel scrap.

26 (Dispute Ma.

| recovery of alleged arrears of energy. I

324 pertaining to refund of amount 27-12-2007
] Irenmeu towards steel scrap.
28 |ﬁlspute Mo, 31 pertzining to refund of amount of

29 ndncc Payment adjusted by SIVNL against EQT E“Imn

o i — I
18-12-2008 | 1.65,?J?I 46,
|
I

T 31-03-2009

particulars _l Date of Award ; _Pr_inEip;I B ;E.a_iarEe_.&a'anc: Rcf'ghr-én.ce ’
| amaount as per I Payment |
| Award recoverable by
' | admissiblets | SIVNL
_ _ S S JHC
2 pertalning to refund of amaunt Vo707 35,058 | n'JE aa ED,E]E ‘: H\.L,-':IC‘_.-Canr;] t Na 5,.'D 32/12-

138 dt. 09.02.2012

3? z_'.l 5-‘-11.| 46,12,51,377 FCC( ‘\ITHAC Mo3. I}"ZUI'.'IE 192 dt.

06.07.2003

10,84,650 |EIC.CONTRACT No3.0/2008-135 dt,

06.07.200%

T13,86,00,000 | 37,24,84,550

TR .-'\dnr:l: Payment adjusted by SIVNL agzinst | 31-03-2009 I 28.-‘14.3‘U.DEET| 3,80,84,650
| Productivity Loss claim _ o _ I :______ o [ . i
T 31 | Dispute-24 . DG.0B-2009 8,25,98,074 | -4,4513424 |SVNL/EIC/Contract No 3/0-24/12-
' ([ 224 dr. 14.08.2012
T 27 iDispute No. 34 - Custom Duty | 12-0B-2009 1.51,73,958  -2,83.39,470 'EIC/Cantract Nod/2009-280
] | ct.24,10.2009 and DRE
I L e [recommendation dt.20,09,2008
312 Dis:ll:lu-EZ Cla‘moan CLUUI'I uld:ﬂ’ldl:]l’_‘s.du-‘ ta 17-04-2010 | -3.83%,90.35 -15,49,113  [SIVNL/EIZ/Contract Mo 3(PH)/D-
P junprecedented flood on 01.8.2000 S S— S B . J"‘-'(H 36 dt.19.04.2011 . .
17 33 TRinal @il 01-08-2010 1,43,87,570 | -1,50,36,683 Arnr;Fw' -Contract Mo 3/2010-8/1-
f o i ) N RN | 151 dt.28.09.2010
4 'Pa\.-n ent aqdlnl.t |'|-'-nd|—_g;"l.._r casEs - | 35 EB 48 CI'CIU | 35,58 84,683 ||1r_{er ARnesura-7
is Dispute 35 Partaining to payment made for 02-02-2011 -3,87,47,871 | -31,71,36,812 |5IVNL/ FIL')'Cnnrr rt m—. 2,n'LJ 15,"12-

This is a digitally signed order.

_ ipayline in und E.g_c:Lnr‘w.,rr.s ] o
_ |Tee alAmnuntPayahlew:HC[r},"S.lVML{:I o

excevation and backfill concreting of invert beyond

196 2“F‘ dr.258.05.2012
|

T smmaesaz|

6. Section A of the table deals with adhoc payments released by
SIVNL against claims by JHC. The total amount of such payments is

Rs.56.32 crores. There is no dispute about this. The adjustment of this

amount, and other claims settled and accepted by the parties, are

contained in Section B of the table. Six out of seven clams, which are the

subject matters of these execution proceedings [excluding clam No.14 in
OMP (ENF.) (COMM.) 21/2020] are reflected in this table, details

whereof are as follows:

Case No.

Dispute No.

Serid  Number
in above table

EX.P. 300/2014

35

35

O.M.P.(ENF)(COMM) 3/2020

34

27

O.M.P. (ENF)(COMM) 4/2020

22

32
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EX.P. 319/2015 3 2

EX.P. 320/2015 32A 26

EX.P. 325/2015 25,26 18,19

This is a digitally signed order.

7. The letter dated 06.06.2015 ultimately records that a sum of Rs.
31,71,36,812/- was payable by SIVNL to JHS as on that date. Mr. Duit
submits, that even as on that date, Seria No. 34 of the table reflects a
clam asserted by JHC of Rs. 33,89,48,000/-, on account of payment
againgt pending court cases. Mr. Dutt submits that these claims, against
cases which remain pending in court, were never adjusted, and in fact it is
the case of SIVNL that none of the awards in favour of SIVNL, were
adjusted against any dues to JHC. He submits that subsequent
correspondence between the parties would show that adjustments
reflected in JHC's communication dated 06.06.2015, were not accepted
by SIVNL.

8. If that is the position, the contention of SIVNL now is that the
awards which were against it, were adjusted against the adhoc payments
of Rs. 56.32 crores, but the awards which were in its favour were not
adjusted against the amounts due to JHC. This is not the position
reflected by JHC' s communication dated 06.06.2015, and | have not been
shown any other evidence with regard to adjustment of the awards in
favour of JHC. | am of the view that this partial reliance upon JHC's
communication dated 06.06.2015 is impermissible. The clear position
taken in the communication of JHC is that all the awards stood adjusted
and the execution proceedings filed by SIVNL were unnecessary. This
position has been controverted by SIVNL. At the very least, the position

which emerges is that the parties did not achieve consensus ad-idem as to
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the mutual adjustments.

0. In this view of the matter, | am of the view that the awards under
execution, are required to be executed dehors the purported adjustments,
leaving it open to the parties to make any surviving claims against each
other. As none of the awards are being adjusted against any other dues
from the parties to each other, all seven awards can be executed by setting
them off against each other.

10. At this stage, with regard to EX.P. 319/2015, Mr. Dutt submits that
the execution proceedings are barred by limitation as the order of the
Dispute Resolution Board, which is sought to be enforced, was made on
09.08.2002, whereas enforcement petition was filed on 15.07.2015, well
after the limitation period of 12 years. Mr. Sawhney states that the said
petition may be segregated and kept for hearing separately, along with
two other petitions between the parties[OMP (ENF.) (COMM.) 199/2021
and OMP (ENF.) (COMM.) 201/2021], in which SIVNL has raised the
same issue.

11. Mr. Lovkesh Sawhney, learned counsel for the JHC, has handed
over a table which computes the seven awards with interest until
07.03.2024. We exclude from consideration the award in EX.P.
319/2015, which has been segregated above. Total of the three awards in
favour of SIVNL has been computed at Rs. 24,75,35,452/- and the total
of the awards in favour of JHC has been computed as Rs. 24,46,25,622/-.
The net of these sums is an amount of Rs. 29,09,830/-, due from JHC to
SIVNL. Upon payment of this sum, six enforcement proceedings would
stand satisfied. Mr. Sawhney states that the said amount will be tendered
to SIVNL by 12.03.2024, by way of a demand draft.
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12. EX.P. 300/2014, EX.P. 320/2015, EX.P. 325/2015,
OMP(ENF.)(COMM)  3/2020, OMP(ENF.)(COMM) 4/2020 &
OMP(ENF.)(COMM) 20/2020, aongwith al pending applications
therein, are disposed of in these terms.

13. List EX.P. 319/2015 alongwith OMP (ENF.) (COMM.) 199/2021
& OMP (ENF.) (COMM.) 201/2021, on 11.07.2024.

PRATEEK JALAN,J
MARCH 7, 2024 SY
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