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* IN THE HIGH COURT OF DELHI AT NEW DELHI
+ ARB.P. 245/2024
HERO FINCORP LIMITED ... Petitioner

Through: Mr. Arun Aggarwal, Mr. Shivam
Saini, Mr. Praful Rawat, Ms. Aditi

Gupta, Advs.
Versus

GUPTA POWER INFRASTRUCTURE LIMITED AND ORS
..... Respondents

Through:  Mr. Krishnaraj Thakker, Mr. Sandip
Agarwal, Mr. A. Kumar, Mr. Nishant
Kumar, Mr. Tanay Agarwal, Dr.
Sumit Kumar, Mrs. Aprajita, Mr.
Ayesh Kumar, Advs.

CORAM:
HON'BLE MR. JUSTICE JASMEET SINGH
ORDER
% 10.04.2024
1. This is a petition under Section 11 of the Arbitration and Conciliation

Act, 1996 (hereinafter, “the Act”) seeking appointment of an Arbitrator to
adjudicate the disputes between the parties.

2. The facts are that the respondent No. 1 approached the petitioner
seeking financial assistance and the petitioner granted financial facility of
Rs. 5 crores in the nature of purchase invoice discounting of dealers vide
sanction letter dated 16.02.2023.

3. Since the respondent failed to adhere to the terms and conditions of
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the financial facility and defaulted in payment, the petitioner on 23.10.2023
recalled the entire loan amount, terminated the Facility Agreement dated
16.02.2023 and all other documents executed in this regard and called upon
the respondent to pay a sum of X 5,17,42,056.70/-.

4. Since the respondent did not pay the amount, the petitioner filed a
petition under Section 9 of the Act being O.M.P.()(COMM.) 25/2024
seeking interim orders.

5. Thereafter, on 19.02.2024, the petitioner filed the present Section 11
petition seeking appointment of an Arbitrator.

6. Mr. Thakker, learned counsel for the respondent has opposed the
petition primarily on the ground that there is no notice invoking arbitration
under Section 21 of the Act, which is a mandatory requirement.

7. Mr. Aggarwal, learned counsel for the petitioner has drawn my
attention to the legal notice dated 23.10.2023 to state that this is the notice

under Section 21 of the Act. The notice reads as under:
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Plfs Caprila Power Infrastraciure Limited {Borvower [ Addresses Mo, 1)
Tlareuagle vts Divectors,

Hawing its Registered (e ai;

Gupia Cable Compound, Gupda Miwas,

Cuttmel Rond, Bhubaneshwar, Khovdha, Cedisha-751006

Email: Ponksj.soveka i ip b power Comg. smnpada g poser. e

Pl M, 2937064000

Also ALY mangos langer no 3028 303

1™ Aloor, Kolkata west Bengil -7 HIHE

Mir, Mabendres Komar GapiaiGuaarantor AAddreses No. 2)
Managing DMrector,

Residing at:Cupta Miwas, Cottack Foad

Bodheswari, Bhubaneshwar M.C budeshwar Khordha, Odishe-73 1006
Emmail: MIDceaapiapowet coim Ph, Roo: 99370890002, 943 T8

Mr. Jitcndrs Mohan Gupia{Guarsntor fAdd reses No. 3)
Irirecior,

Residing ab:Guopin Wiwas, Cotianck Road

Budheswari, Bhubaneshwar M.C K hordha, Odisho=735 1006
Emalil: jmoungtaapuplapsowes com Ph, Mo 20370604000

Mr. Abhishek GoptaiGuarantor /Addreses Na, 4)
Drivector,

Fesiding st CGupta Miveps, Cottack Road

Budheswari, Bhubaneshwar b.C K hordha, Odisha-75 1004

s, Kivan DaviGuptalGoaranior JAddresee No. 5)
DHirector,

Residing at:Gupta Miwas, Cultack Foad

Budhesweari, Bhubaseshwar bOC Khovdha, Odisho-75 10006
Emails pankfo]surck e papowercom Ph, Mo, 905 T30

REFEREMNCE: FACILITY AGRELMENT DATED 16.02.2023, EXECUTED

BETWEEN YOU, THE ADDRESSEE(S) AND M/S HERO
FIMCOEE LIMITED.

SUBIECT: LAPAN RECALL NOTICE

That our Company, Hera FivCorp Limited (hereinafier referved (o as “HFCLY) = 8 Mon-
Banking Financiol Company duly incorporated and registered under the Companies Act, 1956,
hawving its registered office at 34, Ci:-mmunil}- Cenire, Basant Lok, VWasanl Vihar, Mew Delhi -
F10057. HFCL is also duly registersd with the Feserve Bank of India and is engaged in the
huzivess of providing financinl assistance o oseet the weeds of over millions of it customers

all over India, We hereby serve you, Addressee{s) as under:

[. That you, the Addresses(s} desircus of taking financial assistance had approached HFCL
and u:1|.||_.;|:|[ financial assistonce in the form of Eall Dl.';l.:l;lqlnﬁr'lg,_ I wps rqﬁreu:nled thal von,
the Addresseel=) have sufficient means o repay the proposed financial fecility. It was further
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reprascmied thior vou, the Addressee(s) will stond as Guarmmors for the plorsaid Anoncial
fnciliry,

Hased on the represenintions given by vou, the Addresseeis] to be true and correct, HFCL
had agreed o grant financinl fBcility for Be S5 ML 00 000K- { Bupees Five Crore Onoly) i the
natere of Purchase Invodoe Dhseounting of Deakers! Distribatoss buying  products from
Hindaleo vide Sanction Ledier bearing Relference Mo, 38TEI2TT dated 106022025,

. Thao Pursuant io the sanetion of the aforesasd finonemad folity, feter alie, Facility

Agpreement dated 16022023, was execuiod bBetwean vou, the Addressceds) mnd HIFCL.,

It s agreed by you, the Addresseeds) that discounting tenure shall be for o period of sixty
{60) doys from e dnte of disharsement, The rave of inferesd was declded at 1 1L00RS per
apniimy, 10 way Terther agreed et a penal interest charge of 12.00%% per anmwm shall be
levied im case of delayed povment on the overdoe omoant

kv order to sccure the finoncial Eeality, yow the Addressee Mo, 2.3 485 puaranteed to repay
the Aoancinl Gcifity slong with all applicable intercst and charges vide Deed of Guamotee
dhafec) 16022023 in Favor of HFCL.,

Thit e, the Addressoels), however, misernbly failed to adhere to the tenms and condition
of the wloresaid Neancial fecility and hove defauiied in the payment of the discouwped
invodoe. Lipon enguiries, vouw, e Addresses(s) kept on defayving the paymsent on one or this
other pretext. Thus, vou, the Addresses(s] bave coused substantial loss (o HFCL.

From the above iterated chronology of events, 1 is clear that vou, the Addressee(s) are
deliberately ot sdbering to the terms and conditions contained i the aforesaid Sanction
Lestter and Focility Apgrneement and other docaments executed wnder the ancial fBoility,
Such deplormble ocomluct on the pari of cach of soun, e Addresseeiz] constitutes
fundmmential brench of contrect. Aghast by vour conduct, HFECL is constrivined o recall the
cavideg boon amount gelvanced oy vou, Yee Addiesseeds ) wisder the Greancial meility and thos,
HIFCL herchy términates the Facility Aprecment dated §6.402. 2025 and all the other
documents execuled in this regard with imunedimse effect. As on 200102023, you, the
Addresses(s) are joimly ond severally linkle to poy o sum of K 5,17 42056 T - { Huprees
Five Crores Sceventeen Lakhs Forty Two Thousand Filly Six and Seventy Puise Only).
Diciails of the catstnnding mmount due @s on 200002023 are given in “Schedole — A™ 1o s
Plemiac.

. Thaes, you, the Addressee(sh are herehy called upon to pay a sun of R 5,017,42,056.71K-

iRapees Five Crores Sevonteon Lakhs Forty Two Thoosand Fifiy Six and Seventy
Paise Cindy ) doe s oo 20CVCEEEY alonag with the applicable interest and other charpes. il
the potuil dnte of payment within Seven (70 dioys from thee receipt of this notice

IFyou. the Addressce{s] fail to pay the amoant as mentioned in paragraph (03] of the present
nodice, HECL shall be constrsined Lo initinte appropriate kgal acticn, both civil and criminal,
i yvour risk, cost pnd conseqoenees.

Tive preeser sonice (5 being issned withow prafadice fo ony rights, confemfions or rommedies
vileiels srsany faprve docriseal oo wIcny B Yrire, ceccrie S STFCEL
i
Soham Kamar Ablay Nair
DISSTZ0ZS
Advicates
For Here FinCorp Limited

I have heard learned counsel for the parties.

It is an admitted case that notice under Section 21 of the Act is a

mandatory requirement before filing of a Section 11 petition.
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10. The issue for consideration is whether this notice dated 23.10.2023
can be construed as a notice under Section 21 invoking arbitration.
11. The reliance on Bharat Chugh v. MC Agrawal, 2021 SCC OnLine

Del 5373 is well placed and the relevant paragraphs read as under:

“27. To my mind, the issue is elementary. Section 21 of the 1996 Act
is a provision which specifically deals with commencement of
arbitral proceedings. That which does not commence, obviously,
cannot  continue. When the statutory scheme envisages
commencement of proceedings in a particular fashion, they have to
commenced in that fashion or not at all. One may rely, for this
purpose, on the line of authorities starting with Taylor v. Taylor
and proceeding through Nazir Ahmed v. King Emperor to State of
Uttar Pradesh v. Singhara Singh and Municipal Corporation of
Greater Mumbai v. Abhilash Lal.

28. Section 21 clearly states that arbitral proceedings, in respect of
a dispute commences on the date on which a request for that
dispute to be referred to arbitration is received by the opposite
party. Admittedly, there is no such communication, from the
respondent to the petitioner, envisaging reference of the disputes
between them to arbitration. Mr. Agarwal has drawn my attention
to a communication dated 17th June, 2020, addressed by him to the
petitioner. The communication set outs, in graphic detail, the
specifics of the dispute between the petitioner and the respondent.
Thereafter, the communication concludes with the following
passages:

“We therefore, hereby call upon you to return back all the
shares given by our client vide agreement dated 25.01.2020
except 1750 shares of Cipla Ltd. and 260 Shares of Ultra
Tech Cement Ltd. (the shares returnable on Feb 20 and
March 2020) and also make the payment of interest and
dividend payable by you on the said shares and also
give/transfer the right shares as per agreement dated
25.01.2020, within a period of 7 clays of the receipt of this
notice. Kindly note that in case you fail to do so, our client
shall take appropriate action both under the criminal, and
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also the civil law, by filing an FIR against you and also by
taking appropriate steps under civil law for recovery of
equity shares and amount of interest at your cost risk and
liability.”

29. Mr. Agarwal submits that, even if the aforesaid
communication dated 17th June, 2020 did not specifically
envisage reference of the dispute to arbitration, it, nonetheless,
put the petitioner on notice that the respondent, in the event of
default on the part of the petitioner in complying with the demands
of the respondent, intended “to take appropriate action both under
the criminal, and also the civil law .... by taking appropriate steps
under civil law for recovery of equity shares and amount of
interest.” This, according to Mr. Agarwal, would suffice as a
notice invoking arbitration, as arbitration is also a civil law
remedy. For this purpose, Mr. Agarwal also placed reliance on
certain passages from the judgment of a Coordinate Bench of this
Court in De Lage.

30. As against this, Mr. Singh points out that the notice dated 17th
June, 2020 was prior to the supplementary agreement dated 26th
June, 2020, whereunder the arbitral proceedings have been
initiated. Accordingly, he submits that it cannot be treated as a
notice invoking arbitration.

31. A notice invoking arbitration, to my mind, must necessarily do
that. It has to invoke arbitration. At the very least, it has to refer to
the clause in the contract which envisages reference of the dispute
to arbitration. Merely sending a notice, setting out the disputes
between the parties and informing the addressee that civil and
criminal legal remedies would be availed in the event of failure,
cannot, in my view, constitute a notice invoking arbitration.”

12.  This Court in its order dated 18.03.2024 in ARB.P. 558/2023 titled
“The Prasar Bharati vs. Visual Technologies India Pvt. Ltd.” has held that

in the notice invoking arbitration, the ingredients of Section 21 of the Act

must be fulfilled:
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“9. There is no fixed format of notice invoking arbitration. The
requirement in law is that the party invoking arbitration must
highlight the disputes between the parties and make a request that in
case the disputes are not resolved, arbitration proceedings shall be
commenced. The intention to invoke the redressal of disputes through
the arbitral process must clearly spelt out in the notice. Hence in my
view, the notice under Section 21 of 1996 Act must clearly state as
follows:-
a. The dispute between the parties.
b. The demand to resolve the disputes as per the envisaged
arbitration clause.
c. In case, the disputes are not resolved the intention to resort
to the arbitral process.
d. The notice must be sent to the respondent.”

13.  The judgment of the Coordinate Bench in De Lage Landen Financial
Services India (P) Ltd. v. Parhit Diagnostic (P) Limited, 2021 SCC OnLine

Del 4160 is also relevant, of which paragraphs 11 and 15 read as under:

“11. In the instant petition as well, although the notices dated 13"
May, 2019 for “facility cancellation/acceleration” did not
specifically mention that the Petitioner is resorting to arbitration,
but it was clearly stated that the Petitioner would take recourse to
legal proceedings under the agreement. The relevant paragraphs of
the said notice is extracted as under:-

“Please settle the aforementioned Sum Total Amount Due
forthwith failing which DLL will commence legal proceedings
to enforce all DLL’s rights under the Agreement including but
not limited to recovery of all amounts due under the
Agreement.”

15. Subsequently, Guarantee Invocation Notices were sent by
Petitioner on 17" July, 2019, however, no response was received
from the Respondents to either the Notices dated 17" July, 2019 or
13™ May, 2019, thereafter, the Petitioner appointed an Arbitrator
vide notice of invocation dated 29" August, 2019. This notice,
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coupled with the fact that the Respondents joined and participated
in the ensuing arbitration proceedings, clearly shows that
Respondents became aware of the Petitioner's intent to arbitrate,
choice of Arbitrator, and identification of claims; and thus, could
have formed an opinion as to whether the disputes were time
barred. Hence, for all intents and purposes, the rationale for giving
notice, stood fulfilled. In the opinion of the Court, the entire
argument of the Respondents is hinged on a hyper-technical plea.
No prejudice whatsoever has been pleaded nor shown to have
occurred on any of the above counts. Mr. Savla, however, states
that the thirty-days notice is mandatory for the parties to come to
an agreement on the name of the Arbitrator. The present petition
has been pending since May, 2019. The parties, till date, have not
been able to agree on any name. Therefore, this objection of Mr.
Savla is also completely implausible. Dismissing the petition on the
ground of non-compliance of Section 21 of the Act is not
warranted.”

14.  Applying the principles of the aforesaid judgments to the present case,
it is clear that the legal notice dated 23.10.2023 even though in reference
mentions the Facility Agreement, but in the concluding paragraphs states
that in case the amounts are not paid, the petitioner would be constrained to
initiate appropriate legal action, both civil and criminal.

15. Both, in The Prasar Bharati (supra) as well as in De Lage Landen
(supra), it had been clearly mentioned in the notices therein that in the event
of default, proceedings under the respective agreements would take place.
16.  The same is missing in the notice of 23.10.2023.

17.  Another important argument brought forth by the learned counsel for
the respondent is that in the Section 9 petition filed by the petitioner on
05.01.2024 (i.e. after notice of 23.10.2023), the petitioner itself states as
under:

“15. That the Petitioner humble submits that it fully intends to follow
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the appropriate and initiate arbitration for the subject matter of the
dispute. The Petitioner does not have any alternative efficacious
remedy for redressal of its grievances and for redressal of its
grievances and for securing its claims against the Respondents, and
hence the Petitioner is constrained to approach this Hon'ble Court.”

18. A perusal of the aforesaid paragraph clearly shows that the petitioner
itself did not consider the notice of 23.10.2023 as a notice under Section 21
of the Act, and showcased intent to invoke arbitration in terms of the
Facility Agreement.

19.  For the said reasons, I am of the view that the petition is premature
and it has been filed without giving notice under Section 21 of the Act.

20. The petitioner is at liberty to give appropriate notice under Section 21
of the Arbitration and Conciliation Act, 1996, and thereupon proceed in
accordance with law.

21.  With these observations, the petition is dismissed.

JASMEET SINGH, J

APRIL 10, 2024/DM
Click here to check corrigendum, if any
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