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* IN THE HIGH COURT OF DELHI AT NEW DELHI

% Judgment reserved on: 02.04.2024
Judgment pronounced on: 09.07.2024

+ CMM) 344/2023
JAGESHWAR DAYAL .. Petitioner
Through:  Mr. Ram Sewak, Adv.

VErsus

KK KAPOOR . Respondent

Through:  Mr. Kamal Bansal, Mr. Kundan Lal
Gupta, and Ms. Monika Verma, Advs.

CORAM:
HON’BLE MS. JUSTICE SHALINDER KAUR

JUDGMENT

1. The petitioner is aggrieved by the orders dated 27.09.2022 and
25.01.2023 passed by the learned Additional District Judge-02, South West
District, Dwarka Courts, Delhi (in short “Trial Court”) in CS DJ ADJ no.
853/2019 titled as “Jageshwar Dayal vs. K.K Kapoor” whereby while
deciding the application under Order VII Rule 11 of Civil Procedure Code,
1908 (in short “CPC”) filed by the respondent herein as well as an
application under Section 14 of the Limitation Act, 1963 moved by the
petitioner herein, the learned Trial Court returned the plaint along with the

relevant documents on the ground that it lacks jurisdiction to try the present
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suit as the dispute involved is commercial in nature and the petitioner
ought to have filed the said suit before the designated Commercial Court.

2. The relevant facts culminating into filing of the present petition are
that on 26.07.2016, the petitioner instituted a suit against the respondent
before the Court of learned ADJ-03, Tis Hazari Courts, Delhi (hereinafter
referred to as “Ld. ADJ-03”) seeking recovery of Rs. 8,94,882/- for the
piping work done at Delhi Cantonment and Khatri, Rajasthan.

3. It is the case of the petitioner that upon completion of the work, he
submitted a final bill for a sum of Rs. 27,93,458/- to the respondent. Out of
the aforesaid amount, the respondent made substantial payments totaling
Rs. 21,04,000/- on various dates and the last payment of Rs. 1,00,000/- was
made on 22.04.2015. However, after the last payment, the respondent
allegedly avoided making further payments for the remaining amount on
one pretext or the other. Subsequently, the petitioner sent a legal notice
dated 23.06.2016. The respondent neither replied to the said notice nor
made any payment. Consequently, the petitioner filed the suit for recovery
before the Court of learned ADJ-03.

4. The respondent to contest the said suit, filed the written statement
and later filed an application under Order VII Rule 10 CPC. Vide order
dated 27.07.2018, the Court of learned Additional District Judge-03
allowed the said application and held that the respondent resides and
carries on his business in Janakpuri, New Delhi, therefore, the suit falls
within the jurisdiction of Dwarka Courts, South-West District, Delhi.

Furthermore, the learned ADJ-03 issued directions to return the plaint
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along with the documents to the petitioner for presenting the same before
the learned District & Sessions Judge, Dwarka Courts.

5. The petitioner challenged the aforesaid order before this Court by
way of revision petition bearing CRP No. 194/2018 which was dismissed
on 14.08.2019. Thereafter, on 16.08.2019, the petitioner moved an
application under Order VII Rule 10A CPC before the learned Additional
District Judge-03 seeking the return of the plaint along with documents and
for fixing a date of appearance before the Dwarka Courts, South-West
District, Delhi. The same was allowed vide order dated 18.09.2019.

6. Subsequently, on 14.10.2019, the petitioner filed the returned plaint
along with accompanying documents before the learned District &
Sessions Judge, Dwarka Courts, New Delhi. Additionally, the petitioner
filed an application under Section 151 CPC along with an application under
Section 14 of the Limitation Act seeking to exclude the time between the
order of return of plaint and its presentation before the Court. The suit was
subsequently registered as CS DJ ADJ 853/2019.

7. Following that, the petitioner filed an application under Order VII
Rule 14 CPC for placing on record the relevant documents which was
allowed by order dated 24.11.2021. Subsequently, the respondent filed a
reply to the petitioner’s application under Section 14 of the Limitation Act
along with an application under Order VII Rule 11 CPC requesting the
rejection of the plaint on the basis of being time-barred.

8. At the stage of disposal of the pending applications, the learned Trial
Court vide impugned order dated 27.09.2022 held that it has no jurisdiction

to try the present suit as the dispute involved is commercial in nature.
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Further, the learned Trial Court was of the view that on 14.10.2019, when
the plaint was returned to be filed before the proper Court, it should have
been filed before the learned District Judge (Commercial Court), Dwarka
Courts, South-West District and not before the Court of learned ADJ-02.

0. Consequently, the petitioner moved an application under Order
XLVII Rule 1 read with Section 151 CPC for review/modification of
paragraphs 20, 21 and 22 of the order dated 27.09.2022. Vide impugned
order dated 25.01.2023, the learned Trial Court dismissed the review
petition bearing Misc. DJ ADJ No. 490/2022. The petitioner being
aggrieved by the impugned orders dated 27.09.2022 and 25.01.2023 has
filed the present petition under Article 227 of the Constitution of India

invoking the supervisory jurisdiction vested in this Court.

Submissions by the petitioner

10.  Mr. Ram Sewak, learned counsel for the petitioner submitted that the
learned Trial Court recorded observations in paragraphs 20, 21 and 22 of
the impugned order suo moto, even without any prayer or pleadings by the
respondent, which is impermissible and on this ground alone, the impugned
order requires to be set aside. Reliance is placed on the judgement of the
Hon’ble Supreme Court in Akela Lalitha vs. Konda Hunumantha Rao &
Anr. in Civil Appeal No. 6325-6326 of 2015.

11. Learned counsel also submitted that the learned Trial Court should
have allowed the review petition with respect to the impugned order dated
27.09.2022 on the basis that the learned ADJ-02, South-West District,
Dwarka Courts, Delhi was nominated as a Commercial Court vide order

dated 07.07.2018 which was withdrawn on 10.10.2022. Therefore, the
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directions for the return of the plaint and documents are liable to be set
aside as being against the law.

12. Learned counsel for the petitioner submitted that the learned Trial
Court erred in not transferring the suit to the appropriate Commercial
Court, ignoring the statutory provisions of Section 15(2) of the Commercial
Courts Act, 2015. Therefore, in view of these statutory provisions, the
return of the plaint is not sustainable.

13. Learned counsel for the petitioner submitted that the learned Trial
Court failed to provide any opportunity to address the issue pertaining to
return of the plaint, as the petitioner’s case was fixed for order on the
application under Section 14 of the Limitation Act. Therefore, the absence
of such an opportunity renders the observations, made vide the impugned
order, untenable. Reliance is placed on the judgment of the Hon’ble
Supreme Court in D. K. Yadav vs. M/s J.M.A. Industries Ltd.; 1993(3) SC
617.

14.  Learned counsel for the petitioner further submitted that the learned
Trial Court erred both in fact and in law while passing the impugned order
dated 27.09.2022. On the one hand, various applications were decided in
favour of the petitioner, yet at the same time, the plaint and documents
were returned to the petitioner for the second time stating that the Court has
no jurisdiction and when the plaint was returned to be filed before the
proper Court, it should have been sent before the learned District Judge
(Commercial Court) South-West, District, Dwarka for transferring the

same to Commercial Court.
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15. To support his contentions, the learned counsel for the petitioner has
relied upon the following judgments: -
i. Satyanarain Khandelwal vs. Prem Arora; MANU/DE/2578/2022.
ii. State of Haryana & Ors. vs. M/s A.G.M. Management Services
Ldd.; (2006) 5 SCC 520.
iii. State of Uttaranchal & Anr. vs. Sunil Kumar Negi; 2008 AIR SCW
2684.

Submissions by the respondent

16. Mr. Kamal Bansal, learned counsel for the respondent confuted the
submissions of the petitioner by stating that the petitioner was required to
file an appeal under Order XLIII Rule 1(a) CPC instead of filing the
present petition since orders passed under Order VII Rule 10 CPC are
appealable orders. Consequently, the present petition is not maintainable in
the present form. Reliance is placed on the judgements of Hon’ble Supreme
Court in A. Venkatasubbiah Naidu vs. S. Challappan & Others;
MANU/SC/0581/2000, Virudhunagar Hindu Nadargal Dharma
Paribalana Sabai and Ors. vs. Tuticorin Educational Society and Ors.;
(2019) 9 SCC 538 and Mohamed Ali vs. V. Jaya and Ors.;
MANU/SC/0863/2022.

17.  Learned counsel also submitted that the petitioner applied for
certified copies of the suit file on 01.10.2019 and received them on
10.10.2019. However, the petitioner did not institute the suit on 10.10.2019
or 11.10.2019 but instead instituted it afresh on 14.10.2019 before the
learned Trial Court, after the expiration of the limitation period which is

non-condonable under Section 14 of the Limitation Act. Furthermore, it is
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well established that the institution of a suit after the return of a plaint
under Order VII Rule 10 CPC constitutes a fresh suit for all purposes.
Reliance is placed on the judgments of the Hon’ble Supreme Court in
ONGC Ltd. vs. Modern Construction and Company; (2014) 1 SCC 648
and EXL Careers & Ors. vs. Frankfinn Aviation Services Pvt. Ltd.;
MANU/SC/0576/2020.

18. Learned counsel further submitted that the present suit being
commercial in nature is mandatorily required to follow the provisions of
the Commercial Courts Act specifically those mandated under Section
12A. Reliance is placed on the judgment of the Hon’ble Supreme Court in
Patil Automation Private Limited and Ors. vs. Rakheja Engineers Private
Limited; AIR 2022 SC 3848. Reliance is also placed upon the judgment
of this Court in Narendra Kumar vs. Om Daily Needs Retailing Pvt. Ltd.
and Ors.; MANU/DE/6046/2023. 1t was submitted that considering the
above submissions, the present petition is not maintainable.

19. In rebuttal, learned Counsel for the petitioner submitted that the
provisions of Order VII Rule 10 CPC are not applicable, for it is not a case,
where the regular civil suit was wrongly instituted at the District Court,
Dwarka. Therefore, the question of appeal does not arise at all as contended
by the learned counsel of the respondent. Reliance is placed on the
judgement of this Court in M.K. Modi vs. K.K. Modi; AIR 2005 Delhi 219.

Analysis & conclusion

20. Having considered the submissions of the learned counsels for the
parties, I may begin by noting that the petitioner has suffered, for not being

able to proceed with his suit before a Court of competent jurisdiction since
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the plaint has been returned twice, due to lack of jurisdiction. Earlier, vide
order dated 14.10.2019, the plaint was returned to the petitioner to be
presented before a Court of competent jurisdiction on the question of
territorial jurisdiction. It is not disputed that thereafter, the petitioner failed
to institute the suit within time, thus, the petitioner had to move an
application under Section 14 of the Limitation Act seeking exclusion of
time of proceeding bonafide in Court without jurisdiction. While the said
application came to be heard by the learned Trial Court after the petitioner
had re-instituted his suit, the learned Trial Court came to the conclusion
that the dispute was commercial in nature, thus, was required to be tried by
the Commercial Court, accordingly, the plaint was returned for the second
time.

21. The limited question, therefore, arises before this Court is that in the
peculiar circumstances of the present case, whether the suit can be
transferred for trial to the Commercial Court by this Court while exercising
its power under Section 24 of the CPC. The said issue came to be decided
by the Coordinate Bench of this Court in the judgment titled as Namita
Gupta vs. Suraj Holdings Limited; 2024 SCC OnLine Del 143, wherein it

was held as under:

“61. The learned counsel for the petitioner has rightly pointed out that
the Suit, which has been filed before the Ordinary Civil Court, may
not be complying with the special pleadings, may not contain the
Statement of Truth or the affidavit in the prescribed form, and may not
even have complied with the provisions of Section 12A of the Act.
However, in my view, once it is conceded that the plaint of a Suit filed
before the ordinary Civil Court can be returned to be filed before a
Commercial Court after making necessary amendments thereto in the
form of necessary pleadings, attachment of Statement of Truth, and
affidavits, even where the Suit is transferred in the exercise of powers
under Section 24 of the CPC, the plaintiff will have to make such
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necessary amendments in the Suit. Merely because such amendments
may have to be made by the plaintiff on transfer of the Suit, the High
Court cannot be denuded of the power which it has under Section
24 of the CPC.
62. In Suraj Prakash (supra), this Court rejected a similar plea,
observing as under:-
"8. On the objection of the learned counsel for the respondent
nos. 1 to 3 that the Suit be not transferred to the Commercial
Court as it has been filed without the mandatory verification,
Statement of Truth and the affidavit, this Court in its judgment
in Riveria Commercial Developers Ltd. v. Brompton Lifestyle
Brands Pvt. Ltd., NC:2022/DHC/005823 has held that even if
there is any defect in the affidavit filed with the suit, the same is
merely a curable defect; it cannot defeat the rights of the plaintiff
to the relief as claimed; and, the plaintiff can be given an
opportunity to rectify this defect. Therefore, in the present case,
mere non-filing of the prescribed Affidavit, Statement of Truth or
the Verification, cannot lead to the dismissal of the Suit filed by
the petitioner herein or give a ground to reject the present
petition seeking the transfer of the Suit to the Court of Competent
Jurisdiction. On treating the suit as a Commercial Suit, and on its
transfer to a competent Court, the said suit shall be entertained
only when the plaintiff complies fully with the mandate of the CC
Act and with respect to the filing of the Statement of the Truth,
Affidavit and Verification in the prescribed form. In case the
plaintiff fails to do so, the respondents shall have their own
remedies challenging the maintainability of the suit.”
64. As noted hereinabove, Section 16 of the Act provides that the
provisions of the CPC shall apply to any Suit in respect of
Commercial Dispute of a Specified Value, subject to the amended
provisions thereof as provided in the Schedule appended to the
Act. Section 24 of the CPC is not a provision which has been amended
by the said Schedule. It, therefore, continues to apply in full force to a
Suit in respect of a Commercial Dispute of a Specified Value. If the
Legislature wanted to take away this power from the Court, it
would have expressly stated so by deleting the said provision in
the Schedule to the Act; it did not do so. There is also no implied
exclusion of this power, as this power, in no manner, is in conflict with
any provisions of the Act.
65. As far as non-compliance with Section 12A of the Act is
concerned, the Transferee Court shall consider the said objection on
merits upon the transfer of the Suit. The transfer of the Suit does not,
in any manner, affect the right of the defendant to contend that the
Suit has been filed without any cause of action or is otherwise barred
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by any provision of law or is liable to be dismissed under Order VII
Rule 11 of the CPC for any other reason, including for the failure of
the plaintiff to initiate pre-suit mediation as mandated under Section
12A of the Act. These objections would remain open to the defendant
even on the transfer of the Suit under Section 24 of the Act.

75. At the same time, as held herein above, this Court, under Section
24 of the CPC, has the power to transfer the Suit to the court of
competent jurisdiction. In the present case, as it is not disputed that
the Suit relates to a Commercial Dispute of a Specified Value and is to
be tried by the learned District Judge (Commercial), South-East
District, Saket District Court, and as it is also not disputed that the
petitioner herein, who is the defendant in the Suit, has not only filed
her Written Statement but also a Counter-Claim, in my opinion, the
interest of justice would demand that in exercise of power vested in
this Court under Section 24 of the CPC, the Suit be transferred from
the Court of the learned Additional District Judge to the Court of the
District Judge (Commercial), South-East District, Saket District
Court, to be tried from the stage it is at present.

22. Keeping in view the above findings and reverting back to the facts of
the present case, it is not disputed by the petitioner that the suit is of a
commercial nature, the primary grievance of petitioner is that the plaint
should not have been returned but allowed to be transferred to the
Commercial Court by presenting it before the learned District & Sessions
Judge, Dwarka Courts. Therefore, in the considered opinion of this Court,
the interest of justice could adequately be met while exercising the powers
under Section 24 of CPC, the suit is thus, transferred from the Court of
learned Additional District Judge-02, South-West District, Dwarka Courts,
Delhi to the Court of learned District Judge (Commercial)-02, South-West
District, Dwarka Courts, Delhi to be tried as per law from the stage it is at
present. All the objections, which have been raised by the respondent

including the question of limitation shall be dealt with by learned District
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Judge (Commercial)-02, South-West District, Dwarka Courts, Delhi.
Parties shall appear before the learned transferee Court on 15.07.2024.
23. In view of the above, impugned order is set aside. Consequently, the

petition is disposed of.

SHALINDER KAUR, J.
JULY 09, 2024/ss
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