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Through:  Mr. Bhupinder Jit Kumar and
Mr. Shreyansh  Kushwaha,
Advs.
CORAM:
HON'BLE MR. JUSTICE YASHWANT VARMA
HON'BLE MR. JUSTICE PURUSHAINDRA KUMAR

KAURAV
ORDER
% 27.05.2024
1. These appeals have been preferred impugning the order of the

Income Tax Appellate Tribunal [‘Tribunal’] dated 05 July 2018. The
i1ssue itself emanates from Section 153A of the Income Tax Act, 1961
[‘Act’]. The Tribunal has ultimately and while dealing with the power
to assess pursuant to a search based its decision on the judgment
rendered by the Court in Commissioner of Income-tax vs. Kabul
Chawla [2015 SCC OnLine Del 11555].

2. Dealing with this aspect, the Tribunal has observed as under:-

“3. We have heard both the sides and perused the relevant material
on record. It is seen that the search was conducted u/s 132 of the Act
on 12.02.2012. The assessment year under consideration is 2007-08.
Obviously, neither any assessment was pending at the time of search
nor time was available for making assessment. In fact, the
assessment in this case stood completed earlier u/s 143(3) of the Act
determining total income at Rs.50.33 lac. In such circumstances, the
assessment for the year under consideration cannot be construed as
that of an 'abated assessment'.

4. The Id. CIT(A) has relied on the judgment of the Hon'ble
jurisdictional High Court in the case of Kabul Chawla vs. CIT (2016)
380 ITR 573 (Del) to delete the addition. The factual matrix of the
case is that a search was carried out u/s 132 on 15.11.2007 on BPTP
Ltd., a leading real estate developer operating all over India and
some of its group companies including the premises of the assessee,
who owned and controlled the group. No assessment proceedings
were pending for the assessment years 2002-03, 2005-06 and 2006-
07 as on the date of the search. The assessments for such
assessments years had already been made u/s 143(1) of the Act. The
assessee filed returns for the three assessment years declaring certain
income. The assessments were completed u/s 153A for the
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concerned assessment years making additions, inter alia, on account
of low household withdrawals and deemed deduction u/s 2(22)(e) of
the Act. It was submitted before the 1d. CIT(A) that no evidence was
found during the course of search so as to warrant an addition u/s
2(22)(e) of the Act. The 1d. CIT(A) held that the additions need not
be restricted only to the seized material. The Tribunal concluded
that: 'If some incriminating material is found in respect of such
assessment years for which the assessment is not pending, then, the
total income would be determined by considering the originally
determined income plus income emanating from the incriminating
material found during the course of search'. That is how, the
additions made u/s 2(22)(e), which were not based on any
incriminating material found during the course of search, were held
to be unsustainable in law and, hence, deleted. The Hon'ble High
Court approved the view taken by the Tribunal. It summarized the
legal position in para 37 of its judgment as under :-

'On a conspectus of Section 153A(l) of the Act, read with the
provisos thereto, and in the light of the law explained in the
aforementioned decisions, the legal position that emerges is as
under:

i. Once a search takes place under Section 132 of the Act,
notice under Section 153 A (1) will have to be mandatorily
issued to the person searched requiring him to file returns for
six AYs immediately preceding the previous year relevant to
the AY in which the search takes place

i1. Assessments and reassessments pending on the date of the
search shall abate. The total income for such AYs will have
to be computed by the AOs as a fresh exercise.

ii1. The AO will exercise normal assessment powers in
respect of the six years previous to the relevant AY in which
the search takes place. The AO has the power to assess and
reassess the ‘total income’ of the aforementioned six years in
separate assessment orders for each of the six years. In other
words there will be only one assessment order in respect of
each of the six AYs "in which both the disclosed and the
undisclosed income would be brought to tax".

iv. Although Section 153 A does not say that additions should
be strictly made on the basis of evidence found in the course
of the search, or other post-search material or information
available with the AO which can be related to the evidence
found, it does not mean that the assessment "can be arbitrary
or made without any relevance or nexus with the seized
material. Obviously an assessment has to be made under this
Section only on the basis of seized material."

v. In absence of any incriminating material, the completed
assessment can be reiterated and the abated assessment or
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reassessment can be made. The word 'assess' in Section 153
A is relatable to abated proceedings (i.e. those pending on the
date of search) and the word 'reassess' to completed
assessment proceedings.

vi. Insofar as pending assessments are concerned, the
jurisdiction to make the original assessment and the
assessment under Section 153A merges into one. Only one
assessment shall be made separately for each AY on the basis
of the findings of the search and any other material existing
or brought on the record of the AO.

vii. Completed assessments can be interfered with by the AO
while making the assessment under Section 153 A only on
the basis of some incriminating material unearthed during the
course of search or requisition of documents or undisclosed
income or property discovered in the course of search which
were not produced or not already disclosed or made known in
the course of original assessment.

5. It is evident from the ratio of the above judgment that once a
search takes place u/s 132 of the Act, the assessee is obliged to file
returns for the six assessment years immediately preceding the
previous year relevant to the assessment year in which the search
took place. In so far as the completed assessments as on the date of
the search are concerned, the same are to be repeated as increased by
additions, only if, based on incriminating material found during the
course of search. In other words, if no incriminating material is
found during the course of search, then, the amount of total income
determined under the earlier completed assessments is to be adopted
in a fresh assessments u/s 153A without making any further addition.

6. Adverting to the facts of the instant case, we find that the
assessment year 2007-08 under consideration falls in the category of
'‘completed assessments'. It is an admitted position that no
incriminating material was found during the course of search
concerning the addition made u/s 68 of the Act. In that view of the
matter, the assessment cannot embrace any fresh disallowance
otherwise than that supported by any incriminating material found
during the course of search. In such a situation, the originally
determined income has to be repeated in the assessment u/s 153A of
the Act.

7. The 1d. DR controverted the finding returned by the 1d. CIT(A)
that no incriminating material was found during the course of search
by referring to the remand report dated 14.12.2015 submitted by the
Assessing Officer which has been incorporated on page 16 of the
impugned order. She harped on the observations contained in such
remand report: "In this connection it is submitted that during the
search dated 12.01.2012, on the basis of seized documents (page
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101, annexure A-22) the assessee group made disclosure of
additional income on account of undisclosed loans/advances." In our
considered opinion, this contention does not take the case of the
Revenue any further. What has been written by the Assessing Officer
in the remand report is that there were certain undisclosed loans and
advances for which the assessee group made disclosure of additional
income. This exhibits that the assessee group voluntarily made
disclosure of certain undisclosed loans/advances and offered
additional income to that extent. It implies that the creditors which
have been instantly added u/s 68 of the Act do not form part of the
undisclosed loans/advances which were surrendered by the assessee
group for which some incriminating material was found. Be that as it
may, it is apparent from the assessment order itself, as has been
candidly admitted by the 1d. DR as well, that there is no reference to
any incriminating material in the assessment order qua these
creditors/advances in respect of which addition of Rs.24.39 crore
was made. Respectfully following the judgment of the Hon'ble
jurisdictional High Court in Kabul Chawla (supra), we hold that the
1d. CIT(A) was justified in deleting the addition of Rs.24.93 crore
and odd.

8. In so far as the appeals of the other assessee, namely, Shri Vinod
Saluja for the assessment years 2006-07 and 2007-08 are concerned,
it is found that the additions were made on the same pattern u/s 68 of
the Act to the tune of Rs.12.98 crore and Rs.3.75 crore for the
assessment years 2006-07 and 2007-08 respectively. The 1d. CIT(A)
deleted such additions by relying on the judgement delivered in the
case of Kabul Chawla (supra) after noting that no incriminating
material was found during the course of search qua these credits.

9. Both the sides are in agreement that the facts and circumstances of
these two appeals are mutatis mutandis similar to those of Saluja
Construction Co. Ltd. (ITA No. 2051/Del/2016), which we have
disposed of hereinabove. Following such view, it is held that the 1d.

CIT(A) was justified in deleting the additions. We, therefore,
countenance the impugned orders.

10. In the result, all the appeals stand dismissed. ”

3. We find that the position as taken stands reiterated in terms of
the judgment rendered by the Supreme Court in Principal
Commissioner of Income Tax vs Abhisar Buildwell [(2024) 2 SCC
433] as well as the recent judgment of this Court in Saksham

Commodities Limited vs. Income Tax Officer, Ward 22(1), Delhi
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& Anr [2024 SCC OnLine Del 2551].
4. We, accordingly, find that the appeals raise no substantial

questions of law. They shall consequently stand dismissed.

YASHWANT VARMA, J.

PURUSHAINDRA KUMAR KAURAYV, J.
MAY 27, 2024/rw

This is a digitally signed order.
The authenticity of the order can be re-verified from Delhi High Court Order Portal by scanning the QR code shown above.
The Order is downloaded from the DHC Server on 31/05/2024 at 12:10:00



