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������The conclusion no. 1 should be

read  to  mean  that  the  promotion  etc.  cannot  be  withheld

merely  because  some disciplinary/criminal  proceedings  are

pending against the employee. To deny the said benefit, they

must  be  at  the  relevant  time  pending  at  the  stage  when

charge6memo/charge6sheet  has  already  been  issued  to  the

employee.  Thus  read,  there  is  no  inconsistency  in  the  two

conclusions.
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he has to be given the benefit of the salary of the higher post

along  with  the  other  benefits  from  the  date  on  which  he
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would  have  normally  been  promoted  but  for  the

disciplinary/criminal  proceedings.  However,  there  may  be

cases'  where  the  proceedings,  whether  disciplinary  or

criminal,  are,  for  example,  delayed  at  the  instance  of  the

employee or the clearance in the disciplinary proceedings or

acquittal in the criminal proceedings is with benefit of doubt

or on account of non6availability of evidence due to the acts

attributable to the employee etc. In such circumstances, the

concerned authorities must be vested with the power to decide

whether  the  employee  at  all  deserves  any  salary  for  the

intervening  period  and  if  he  does,  the  extent  to  which he

deserves it��;�%������'�	
��������������
���
��������
�����	�����

�����������������������������������	��	������	������������	�

��	��	
���������
��������	
�����	���������
��'�
����
������

��	��	��	������	����������������������������
��:������%�������

�������������������	����������������
���������
��������%�
�

���	��������&	����������
	�����'�������
�����������������
����

�������%
����������������'�����
������
��������������	���������

��� �������������
� � ��� � ��
������� � �����	 � ���������� �*� � ����

�����%
������������
��'����������������������������
���������

��������
��������
�����
�����������	��	������	����������'���

*�����������%
��������
��
������
���
%���������������������	����

����%��������!����'������%����	������"���$�
%�����'�����+�
%����

���� � 4��
������� � ��0�� � ���� � �
 � ������� � 
% � ��� � ����� � ��

���������
�����%
����������
��
%��
��
������
�
��
�����	����'

���������
%��	�������
�
��
�����������	�������������	��
%����

���� � ������	� � ��� � %
��
���' � ������	� � �� � ���� � �� � ���

4��
������ 

"However, whether the officer concerned will be entitled

to  any  arrears  of  pay  for  the  period  of  notional

promotion preceding the date of actual promotion, and if

so  to  what  extent,  will  be  decided  by  the  concerned

authority by taking into consideration all the facts and
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circumstances  of  the  disciplinary  proceeding/criminal

prosecution.  Where  the  authority  denies  arrears  of

salary or part of it, it will record its reasons for doing so.

-�������
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5. The  right  to  be  considered  by  the  Departmental

Promotion  Committee  is  a  fundamental  right  guaranteed

under Article  16 of  the  Constitution  of  India,  provided  a

person is  eligible and is  in the zone of  consideration. The

sealed cover procedure permits the question of his promotion

to  be  kept  in  abeyance  till  the  result  of  any  pending

disciplinary  inquiry.� 2�� � ��� � %�����'� � 
% � ��� � <��	��������
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����%�������If the disciplinary inquiry ended in his favour, it

is as if the officer had not been subjected to any Disciplinary

Enquiry.  The sealed  cover  procedure was  envisaged under

the  rules  to  give  benefit  of  any  assessment  made  by  the
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Departmental  Promotion  Committee  in  favour  of  such  an

officer, if he had been found fit for promotion and if he was

later  exonerated  in  the  disciplinary  inquiry  which  was

pending at the time when the DPC met. The mere fact that by

the  time  the  disciplinary  proceedings  in  the  first  inquiry

ended in his  favour  and by the  time the sealed  cover  was

opened to give effect to it, another departmental enquiry was

started by the department, would not, in our view, come in the

way of giving him the benefit of the assessment by the first

Departmental  Promotion  Committee  in  his  favour  in  the

anterior  selection.  There  is.  therefore,  no  question  of

referring the matter to a larger Bench.
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